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Court of Appeals of the District of Columbia. 


No. 3958. 

Daniel Pollock, Appellant, 
vs. 

David II. Blair, Commissioner of Internal Revenue. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 67094. 

Daniel Pollock, Relator, 
vs. 

David II. Blair, Commissioner of Internal Revenue, Respondent. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed October 24, 1922. 

In the Supreme Court of the District of Columbia. 

% 

At Law. 

No. 67094. 

Daniel Pollock, Relator, 
vs. 

David II. Blair, Commissioner of Internal Revenue, Respondent. 

The Petition of Daniel Pollock respectfully represents and alleges: 

1. That said Daniel Pollock is a citizen of New York, and resides 
in the City of New York, and is the owner of certain whiskey esti- 
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mated at above five hundred and fifty gallons (550), and contained 
in ninety (90) barrels, which is stored in free warehouse “C” of the 
Ilannis Distillery Company at Ostend and Russell Streets, in Balti¬ 
more, State of Maryland, and that said whiskey exceeds in value the 
sum of three thousand dollars ($3,000.00). 

2. The Respondent, David H. Blair, is Commissioner of Internal 
Revenue of the United States, is at present domiciled at Washington, 
District of Columbia, and is a citizen of the State of North Carolina; 
and that under the national prohibition law commonly known as the 
Volstead Act, passed October 28, 1919, said Commissioner of Internal 
Revenue is charged with the duty of administering the national pro¬ 
hibition law aforesaid, and of administering and enforcing the au¬ 
thorized regulations thereunder, including the duty of directing the 

issue of permits, where requested, for the removal of intoxicat- 

2 ing liquors by the owners thereof from one place to another, 

where the rights of such ownei’3 so to do are made to appear 

in connection with applications therefor duly filed in the office of 
said Commissioner. 

3. That said whiskey was distilled, put in barrels and placed in a 
United States bonded warehouse on the premises of the said Ilannis 
Distilling Company in 1902 and 1904, and so remained in bond until 
June 6, 1912, when the United States Internal Revenue tax at the 
beverage rate was paid by the then owners, White, Ilentz & Company, 
licensed wholesale liquor dealers of Philadelphia, Pennsylvania, said 
whiskey being thereupon taken out of said bonded warehouse and 
transferred over to said free warehouse “C” of said Distilling Com¬ 
pany, where it has since remained in private storage under the super¬ 
vision of the superintendent of said Distilling Company; that the 
only control or supervision exercised over said whiskey by the 
Government since its removal from bond as aforesaid, is that in¬ 
directly exercised through the power or assumed power held by said 
Commissioner of Internal Revenue to be conferred upon him bv the 
said Volstead Act to prevent its removal without a permit having 
been given therefor by the Office of the said Commissioner of In¬ 
ternal Revenue. 

4. That upon the transfer of said whiskey to the said free ware¬ 
house of the Ilannis Distilling Company on June 6, 1912, as afore¬ 
said, the said Distilling Company issued its several warehouse re¬ 
ceipts or certificates for same to White, Hentz & Company, under 
the terms of which certificates said Distilling Company agreed to 

deliver the lot of whiskey called for or covered by each of 

3 said certificates or warehouse receipts upon payment of stor¬ 
age and other charges and the surrender of the certificate, 

which certificate was, by its terms, made transferable by delivery; 
that the said warehouse receipts or certificates are uniform in char¬ 
acter and differ only as to their warehouse numbers and the descrip¬ 
tion of the particular lot of whiskey covered by each certificate; that 
one of these certificates so issued as aforesaid to White, Ilentz & 
Company for a part or portion of said whiskey reads as follows: 
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No. 2639. 

“The Hannis Distilling Company. 

Mount Vernon Distillery. 

Free Warehouse Certificate. 

Free Warehouse C. 

The Hannis Distilling Co. hereby acknowledge to have received 
on the 6th day of June, 1912, from White, Hentz. & Co., Five (5) 
bbls. Mount Vernon Pure Rye Whiskey, May, 1904, which were 
deposited in our Free Warehouse, Baltimore, Mr., on the 6th day of 
June 1912 and will deliver the same upon payment of storage and 
other charges, and the surrender of this Certificate, which is trans¬ 
ferable by delivery. 

It is expressly agreed that The Hannis Distilling Co. are not 
liable for injury to or destruction of said merchandise, unless by 
gross neglect of the said, The Hannis Distilling Co. or otheir agents. 

Lot No. 8902 Philadelphia, Pa. June 6th, 1912. 

THE HANNIS DISTILLING COMPANY. 

E. Z. KIENZLE, 

Treasurer. 

5. N. 304,793/304,797. 

Notice. —When Whiskey is ordered Shipped, Warehouse Certifi¬ 
cate must be presented at same time to have the number of bbls. can¬ 
celed. We will ship at low Valuation unless otherwise ordered. 
Storage from date at eight cts. per Barrel and four cts. per half 
Barrel, a month. Bills rendered January 1st and July 1st, and 
when Whiskey is withdrawn or transferred. We think it best, in 
all cases when Whiskies are sold, for the seller to send us Ware¬ 
house Certificates to be cancelled and new ones to be made out for 
party purchasing, so we can render bills for back storage to the 
seller. ” 

4 5. That said certificates or warehouse receipts and the 

whiskey represented by them came into the lawful owner¬ 
ship and possession of your Petitioner through a legal and valid 
purchase thereof on December 18, 1919; and that all taxes imposed 
by the Federal statutes upon such whiskey at the beverage rate had 
been paid, according to law, before said whiskey was so acquired 
by the Plaintiff. 

6. That the said certificates or warehouse receipts, so issued to 
said White, Hentz & Company, and so purchased by the plaintiff, 
particularly describe the said ninety barrels containing said whiskey, 
the serial number stamped by government agents upon each barrel 
composing the particular lot covered by each of said certificates, be- 




4 


DANIEL POLLOCK VS. DAVID H. BLAIR, COMMR., ETC. 


ing stated on the face thereof; and that such serial numbers, so 
stated in said certificates, are as follows: Nos. 300,273 to 300,282; 
304,788 to 304,792; 173,611 to 173,627; 175,558 to 175,561; 
173,000 to 173,007; 172,983 to 172,998; 167,437 to 167,461; and 
304,793 to 304,797. And your Petitioner represents that the 
whiskey now stored in Warehouse “C” of the said Ilannis Distillery 
Company and bearing the said serial numbers so stamped on the 
barrels containing the same, is the property of your Petitioner. 

7. That your Petitioner purchased the said whiskey for use as a 
beverage in his home for himself, his family and his bona tide 
guests therein, and to be so used only after the wartime Prohibition 
Law should expire by limitation, and did not remove or make any 
effort to remove said whiskey from said free warehouse until after 
the expiration of the said wartime Prohibition Law, and until the 

filing of his application for a permit for its removal herein- 

5 after mentioned; during all of which time, said whiskey was 

and still is stored under the eyes of the agents of the United 

States Government, whose offices are located in the bonded ware¬ 
house situated on the said premises of the said Ilannis Distilling 
Company, and that said whiskey could not at any time from the 
date of its purchase until the present date have been removed by 
your Petitioner or used or disposed of in violation of law without 
the knowledge of said Government agents. 

8. That after the passage by Congress of the said National Pro¬ 
hibition Act and before the expiration by limitation of said wartime 
Prohibition Act, the then Commissioner of Internal Revenue and 
his subordinate, the Prohibition Commissioner, issued and pub¬ 
lished circulars and issued instructions to their agents and employees 
throughout the United States, advising and instructing them that 
upon the effective date of the Eighteenth Amendment to the Con¬ 
stitution of the United States, that the possession bv anyone of in- 
oxicating liquors for beverage purposes elsewhere than in his dwell¬ 
ing will be unlawful. And that this attitude of the said Commis¬ 
sioner and of his agents and subordinates resulting therefrom, was 
not accepted as valid nor concurred in by the Petitioner herein, but 
caused him, however, to defer taking any action looking to the re¬ 
moval of his said whiskev from said warehouse to his said home and 
dwelling place until after the rendition of the decision of the Su¬ 
preme Court of the United States on November 8, 1920, in the ease 
of Street vs. Lincoln Safe Deposit Company (254 U. S. 88). And 
your Petitioner is informed and believes and therefore avers that he 

is entitled in law to have a permit issued to him from the 

6 said Commissioner of Internal Revenue or his duly consti¬ 
tuted agent for the removal of said whiskey to his home and 

dwelling place aforesaid, and so believing, he made application for 
such a permit on Internal Revenue Service from 1410-B to the 
local Prohibition Director at Baltimore, State of Maryland, on or 
about the fifteen- day of February. 1922. 

9. That said local Prohibition Director at Baltimore, upon receiv¬ 
ing said application of your Petitioner for a permit for the removal 
of said whiskey as aforesaid, did, as your Petitioner is advised and 
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believes, transmit said application, as required by official regulations, 
to the Prohibition Unit of the Internal Revenue Bureau at Wash¬ 
ington, District of Columbia, for instructions, and thereafter the 
said Prohibition Commissioner considered the same, and on March 
9, 1922, declined to order or direct the issuance of the permit so re¬ 
quested by your Petitioner in a letter to said Prohibition Director, 
on the grounds that the transportation of said whiskey from Balti¬ 
more to New York City would be in violation of the National Pro¬ 
hibition Act and in violation of the so-called Reed Amendment (39 
Stat. L. 1069), and for the further reason that said whiskey, hav¬ 
ing been purchased by the plaintiff while the said wartime prohibi¬ 
tion act was in effect, it was either purchased for non-beverage pur¬ 
poses or that the said purchase was illegal, and that in either event 
the permit so requested could not be granted by the Internal Reve¬ 
nue Bureau. 

10. That thereafter, as your Petitioner is advised and believes, 
his Attorneys requested the Respondent Blair to review the said ac¬ 
tion of the said Prohibition Commissioner, upon the repre- 

7 sen tat ion made to said Blair by them that said action of said 
Prohibition Commissioner was without warrant of law; and 

that he, the said Respondent Blair, thereupon referred the entire 
matter, together with the brief of Counsel for your Petitioner, to the 
Solicitor of Internal Revenue for a legal opinion for his guidance in 
the premises. That thereafter, on July 7, 1922, the then Solicitor 
of Internal Revenue, lion. Carl A. Mapes, submitted to the said 
Commissioner of Internal Revenue his legal opinion on the matter, 
in response to said request of said Commissioner of Internal Reve¬ 
nue. copy of which opinion is hereunto attached, marked Exhibit 
“A”, and prayed to be read as a part hereof. 

11. That on July 17, 1922, the said Prohibition Commissioner 
advised the said Prohibition Director at Baltimore, by letter, of the 
action so taken bv your Petitioner through his Attorneys before the 
said Commissioner of Internal Revenue, and of the said opinion of 
the said Solicitor of Internal Revenue with respect thereto, as afore¬ 
said. and therein reaffirmed his said previous instructions of March 
9, 1922, prohibiting the issuance of such permit to your Petitioner 
for the reasons so slated in said opinion of said Solicitor of Internal 
Revenue and for the further reasons assigned by said Prohibition 
Commissioner in said letter, as follows: 

“While this whiskey is apparently fully taxpaid, a sale was made 
thereof in December, 1919, when it was illegal to pass title to tax- 
paid intoxicating liquors for beverage purposes at that time. Fur¬ 
thermore, this whiskey was allowed to remain in the distillerv free, 
warehouse and was finally placed under permit of the distiller for 
nonbeverage purposes. Any person who had legal title to this 
whiskey prior to July 1, 1919, might have removed it to his 

8 residence for beverage purposes any time prior to January 17, 
1920, and if such course was not pursued it was solely the 

fault of the owner.” 

12. That on July 17, 1922, the Attorneys for your Petitioner tiled 
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with said Respondent Blair a comm unication urging numerous ob¬ 
jections to the conclusions of law so set out in the opinion of the 
Solicitor of Internal Revenue aforesaid. And thereupon, as the 
Petitioner is advised and believes, the said Respondent Blair re¬ 
ferred the said opinion of the said Solicitor of Internal Revenue, the 
briefs of Attorneys for your Petitioner and all other papers in the 
case to Hon. James J. Britt, Counsel of the Prohibition Unit of the 
Internal Revenue Bureau, with a request for his opinion with re¬ 
spect to the law governing the said matter; and that on September 
20, 1022, the said Britt rendered his opinion so requested, to the 
Respondent Blair, a copy of which is hereto attached and marked 
Exhibit “B” and prayed to be read as a part hereof. 

13. That on September 21, 1922, the said James J. Britt enclosed 
a copy of his said memorandum opinion so addressed to the Re¬ 
spondent Blair to one of the attorneys for your Petitioner, together 
with a letter, copy of which letter is as follows: 

“Treasury Department, 

Bureau of Internal Revenue, 

Washington. 

Office of 

Federal Prohibition Commissioner. 


Pro-Counsel JJB. 


September 21, 1922. 


Mr. William II. Lamar, Attorney-at-Law, 

Davidson Building, 

Washington, D. C. 

My Dear Judge Lamar: 

I am enclosing herewith a copy of my memorandum of 
9 opinion in the Daniel Pollock case, and I regret exceedingly 
to be unable to agree with one who presents his case so clearly 
and strongly as do you, but I have given this matter very thorough 
consideration, and I cannot disassociate myself from the idea that, 
notwithstanding the presence of the equities and favoring circum¬ 
stances which you show, it would, nevertheless, not only be in vio¬ 
lation of the Eighteenth Amendment, the National Prohibition Act, 
and the Reed Amendment, but would establish a precedent for the 
removal of numerous large lots of liquor now held under similar 
conditions, and in most instances not possessing the merits of the 
case that you have presented. 

Regretting that I cannot give an opinion more favorable to your 
contention, and with high personal regards, I am, 

Very truly yours, 

(Signed) ‘ * JAMES J. BRITT, 

Counsel Prohibition Unit.” 
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14. That your Petitioner is advised and believes, and therefore 
avers, that, acting upon the legal advice appearing in the said opin¬ 
ions of the said Mapes, Solicitor of Internal Revenue, and of the 
said Britt, Counsel for the Prohibition Unit of the Internal Reve¬ 
nue Bureau, the said Respondent Blair has failed and refused to 
issue or to direct the issuance of a permit for the removal of said 
whiskey so owned and possessed by your Petitioner, from the said 
warehouse of the Ilannis Distilling Company, in Baltimore, to the 
said home and dwelling place of your Petitioner at 654 West 161st 
Street in the City of New York, so requested as aforesaid by your 
Petitioner; this, as he is informed and believes and therefore avers, 
in violation of the legal rights of your Petitioner in the premises 
under the Constitution and laws of the United States and of the com¬ 
mon law. 

15. That your Petitioner is informed and believes, and 

10 therefore avers, that at the time he so purchased said whiskey, 
on December 18, 1919, to be so used for beverage purposes 

after the expiration by limitation of the said wartime prohibition 
act, he had a legal right so to do, and that he never reported said 
whiskey to the said Bureau of Internal Revenue as being held for 
nonbeverage purposes, nor authorized the Ilannis Distilling Com¬ 
pany or any of its officers to make such report or return for him or 
in his name, or in his behalf; that, since the filing of his said ap¬ 
plication for the removal of said whiskey, as aforesaid, your Peti¬ 
tioner has learned that the Assistant Secretary of the said Ilannis 
Distilling Company, one F. W. Iluth, did furnish the Commissioner 
of Internal Revenue, on Internal Revenue Bureau Form No. 1406, 
with an inventory of intoxicating liquors located in said free dis¬ 
tillery warehouse on January 17, 1920, which report did describe 
the said whiskey of your Petitioner so originally stored in said free 
warehouse bv the said White, Ilentz & Company, but that said As¬ 
sistant Secretary Iluth expressly stated in said inventory, report or 
return that said whiskey was being kept in storage for private parties 
and “the Ilannis Distilling Company owns no goods in this free 
warehouse”; and your Petitioner avers that up to the time he so 
filed his said application for such removal of said whiskey to his 
said home on February 15, 1922, said whiskey, as he is informed 
and believes, had not been placed under permit of the said Dis¬ 
tilling Company or of anyone else “for nonbeverage purposes”; 
and that, if such permit had or has since been so issued by the of¬ 
ficers or agents of the said Internal Revenue Bureau, it was 

11 not done at the request or with the consent of your Petitioner, 
and that his interest in said whiskey for beverage uses, as 

aforesaid, and its legal status as beverage whiskey, cannot, as he is 
advised and believes, be legally affected thereby. 

16. Your Petitioner is further advised and believes, and there¬ 
fore avers, that there is nothing contained in said National Pro¬ 
hibition Act to prevent the use for beverage purposes by the owner 
and his family in his home and by his bona fide guests therein of 
intoxicating liquors taxpaid at the beverage rate, and purchased for 
that purpose before the effective date of the Eighteenth Amendment 
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to the Federal Constitution; and that upon the expiration of the 
wartime prohibition act, the common law right of your Petitioner to 
so use said Whiskey was automatically restored and is now in full 
force and effect; and that the true meaning of the said National Pro¬ 
hibition Act is that such reports to the said Commissioner of In¬ 
ternal Revenue as are required thereby in such cases as that of your 
Petitioner is for the purpose of enabling the owner of such liquors 
not possessed in private dwellings to establish that the same are 
nevertheless for his personal use, and thereby and by that means 
rebut the prima facie presumption referred to in said Act that such 
liquors are possessed for the forbidden purpose and use or sale or 
manufacture, contrary to the provisions of said Act; and your Peti¬ 
tioner is further advised and believes, and therefore avers that the 
Respondent, his agents, subordinates and employees, on the con¬ 
trary, illegally claim that all liquors, though thus possessed by the 
owner for such use of himself, his family and bona fide guests, if 
so stored in a free warehouse of a distillery cannot be legally 

12 removed to his home and dwelling place for that purpose, 
thereby ignoring the true meaning of said Act that the un¬ 
lawfulness of the possession of intoxicating liquors is to be made de¬ 
pendent, not upon the manner or place of their possession, but 
upon the unlawful purpose and use for which they are intended, in 
violation of the provisions of said National Prohibition Act. Your 
Petitioner claims that neither said Constitutional Amendment nor 
said National Prohibition Act renders such possession bv your Peti¬ 
tioner unlawful, and that anv contrary construction of the said Act 
would render it, at least to that extent, unconstitutional and viola¬ 
tive of your Petitioner’s rights under the Constitution of the United 
States. 

17. Your Petitioner is informed and believes, and therefore avers, 
that the term “transportation” as used in said Eighteenth Amend¬ 
ment and in the said Volstead Act, does not in law include or ap¬ 
ply to the removal of intoxicating liquors from a storage warehouse 
to his home by one who legally acquired the same for lawful pur¬ 
poses prior to the effective dates of said Amendment and of the said 
Volstead Act, and who truly intends not to use or dispose of said 
liquor in violation of any law; and that there is nothing contained 
in said Amendment or said Act, or any other law, which makes it 
unlawful for your Petitioner to possess, or remove said whiskey from 
said free distillery warehouse to his said home to be so used for 
beverage purposes, should a permit so to do be issued by or under 
the direction of said Commissioner of Internal Revenue, so re¬ 
quested as aforesaid. 

18. That your Petitioner is advised and believes, and 

13 therefore avers, that tlie said so-called Reed Amendment (39 
Stat. L. 10G9), which provides that it shall be unlawful to 

transport in interstate commerce intoxicating liquor * * * into 

any state or territory, the laws of which prohibit the manufacture 
or sale therein of intoxicating liquor for beverage purposes, does not 
apply to the Petitioner so far as the proposed removal of said whis- 
Jcey is concerned, there being no commerce or interstate commerce 
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involved in the proposed transfer of said whiskey from Baltimore 
City, Maryland, to the home of your Petitioner in New York; and 
that the construction so placed upon the said Reed Amendment by 
the Internal Revenue Bureau, as aforesaid, if correct, would make 
that section of the law clearly unconstitutional and void. 

19. That your Petitioner is advised and believes, and therefore 
avers, that the Respondent has no lawful warrant for failing and de¬ 
clining, as aforesaid, to issue or direct the issue of such a permit as 
that so requested by the Petitioner on Feb. 15, 1922; and that the 
Respondent is in law charged with the performance of a mere 
ministerial duty so to issue or cause to be issued such permit to your 
Petitioner, as so requested by him, under the admitted facts appear¬ 
ing in the statements quoted herein from officials of the said In¬ 
ternal Revenue Bureau with respect to said whiskey and to the 
various acts of your Petitioner with respect thereto. 

20. That your Petitioner is a young man, in his thirties, and is 
in easy financial circumstances, devoting most of his time to the 

handling of a large estate, he being one of the executors 
14 thereof; and that, in view of his age and condition in life, 
he anticipates the consumption of all of the said whiskey in 
his home during his natural lifetime and in a perfectly legal man¬ 
ner; and that said whiskey is intended and will be used only for 
personal consumption by himself or the members of his family in 
his home, and his bona fide guests therein, and will not be sold or 
used in violation of anv Federal or state statute. 

21. Your Petitioner further says that said Warehouse “C” of the 
said Ilannis Distillery Company, in which said whiskey is stored, 
was constructed to so store two thousand barrels of taxpaid whiskey 
at a monthly rental of eight cents (8?) per barrel, aggregating 
Eighteen Hundred Dollars per annum; that no such whiskey now 
remains in storage in said warehouse except this one lot of whiskey, 
so owned by your Petitioner, upon which he is charged with said 
rental, aggregating $86.00 per annum for the entire building; that 
said small return on said building does not justify the personal 
supervision which said building formerly received by the Distilling 
Company, so that now it remains nailed up or locked with no super¬ 
vision from the interior thereof, and is unsafe for such storage; and, 
as vour Petitioner is advised and believes, the whiskev so stored 
therein has been from time to time tapped and pilfered, and that 
several barrels of the original lot and some of the lot so owned by 
your Petitioner, have been reported, by the superintendent of the 
said distillery, as having entirely disappeared, and further that said 
whiskey, having been in said barrels since 1902 and 1904, has 
greatly evaporated and has been extensively absorbed by the barrels, 

and that by such various means has been diminished in 
35 quantity until there only now remains in each barrel an 
average estimated quantity of less than seven gallons to each 
of the said barrels, and that to prevent further loss, said whiskey 
should be removed to a safe place and put up in glass containers, 
which cannot be done without the issue of such a permit as that so 

2—3958a 
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requested by your Petitioner; and your Petitioner avers that, under 
existing conditions, so described, the said whiskey is rapidly being 
destroyed, and in effect confiscated in violation of the letter and 
spirit of the Constitution and laws of the United States, and of the 
common law rights of your Petitioner. 

22. That your Petitioner is informed and verily believes that he 
has no other remedy at law by which redress may be had for the 
damage he has sustained and may hereafter sustain, and for the 
further deprivation of his rights under the law than the relief herein 
demanded. 

Wherefore, your Petitioner prays: 

(1) That a writ of madamus may issue out of and from this 
Court directed to said David H. Blair, Commissioner of Internal 
Revenue of the United States Treasury Department, commanding 
him to vacate, rescind and annul the said orders heretofore made by 
him or at his direction, or under his authority, denying to your 
Petitioner a permit to remove said whiskey from said Free Distil¬ 
lery Warehouse in Baltimore to the said home of your Petitioner 
in New York City, and commanding him to issue a permit for such 
removal of such whiskey as so requested bv your Petitioner in his 
said application of Feb. 15, 1922, and requiring the said David IT. 
Blair to show cause why this Court should not grant to the Peti¬ 
tioner such other and further relief as may he just and 
16 proper in the premises. 

(2) That a rule may be issued and served upon the said 
David H. Blair, Commissioner of Internal Revenue of the United 
States Treasury Department, requiring him to appear before this 
Court upon some certain date in said rule to be named and to an¬ 
swer the premises and show cause why the prayer of this Petition 
for the aforesaid relief should not be granted. 

(3) For such other and further relief as your Petitioner’s cause 
may require. 

Dated New York, New York, October 18, 1922. 

DANIEL POLLOCK, 

Petitioner. 

LUCIUS Q. C. LAMAR, 

W. H. LAMAR, 

W. L. MARBURY, 

'Attorneys for Petitioner. 

State of New York, 

County of New York, ss: 

Daniel Pollock, being first duly sworn, on oath deposes and says 
that he is the Petitioner in the above action; that he has read 1 iie 
above and foregoing petition, knows the contents thereof, and that 
the same is true to his knowledge, excepting as to those matters 
therein stated on information and belief, and as to those matters, 
he believes to be true. 


DANIEL POLLOCK. 
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Subscribed and sworn to before me this 18th day of Oc- 

17 tober, 1922. 

[seal.] CHAS. J. P. BOHLEN, 

Notary Public, Bronx County r 

Bronx County Clerk’s No. 45. 

Bronx Register’s No. 237. 

Certificate filed in New York County. 

Clerk’s No. 314. Register’s No. 4428. 

Commission expires March 30th, 1924. 

Exhibit “A.” 

SOL:I:II. 

26-2-51. 

. July 7, 1922. 

Mr. Commissioner : 

The question presented by the attached brief submitted by Wil¬ 
liam H. Lamar, Esq., of this city, as attorney in support of the ap¬ 
plication of Daniel Pollock, of New York City, is whether whiskey 
stored in a distillery free warehouse in Baltimore, Maryland, title 
to which was acquired through purchase of the warehouse receipts 
December 18, 1919, prior to the effective date of the National Pro¬ 
hibition Act, may lawfully be transported by the owner to his home 
in New York for his personal consumption. 

Section 3, Title II of the National Prohibition Act, which, to¬ 
gether with the 18th Amendment to the Constitution, became effec¬ 
tive January 17, 1920, provides: 

‘‘No person shall on or after the date when the eighteenth amend- 
mcnd to the Constitution of the United States goes into effect, * 
* * possess any intoxicating liquor except as authorized in this 

Act, and all the provisions of this Act shall be liberally construed 
to the end that the use of intoxicating liquor as a beverage may be 
prevented.” 

Provision is then made authorizing possession of liquor for 

18 non-beverage purposes and Section 33 provides: 

“After February 1, 1920, the possession of liquors by any person 
not legally permitted under this title to possess liquor shall be prima 
facie evidence that such liquor is kept for the purpose of being sold, 
bartered, exchanged, given away, furnished, or otherwise disposed of 
in violation of the provisions of this title. Every person legally per¬ 
mitted under this title to have liquor shall report to the Commis¬ 
sioner within ten days after the date when the eighteenth amend¬ 
ment of the Constitution of the United States goes into effect, the 
kind and amount of intoxicating liquors in his possession. But it 
shall not be unlawful to possess liquors in one’s private dwelling 
while the same is occupied and used bv him as his dwelling only and 
such liquor need not be reported, provided such liquors are for use 
only for the personal consumption of the owner thereof and his 
family residing in such dwelling and of his bona fide guests when 
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entertained by him therein; and the burden of proof shall be upon 
the possessor in any action concerning the same to prove that such 
liquor was lawfully acquired, possessed, and used.” 

It appears that the whiskev in question, amounting to about 550 
gallons, was withdrawn from Wid tax paid in 1912 by White, Hentz 
& Company, wholesale liquor dealers of Philadelphia, and placed 
in the free warehouse of the Ilannis Distilling Company at Balti¬ 
more; that the warehouse receipts covering same were purchased by 
Joseph Krieger, May 20, 1919; and that they were transferred by the 
latter to the applicant, Daniel Pollock, December 18, 1919. The 
application has been rejected and the attorney for the applicant re¬ 
quests that the action be reconsidered. 

In construing Section 33, above quoted, it was held by the Su¬ 
preme Court in the case of Street v. Lincoln Safe Deposit Company, 
254 U. S. 88, that a warehousing corporation may permit to be 
stored in its warehouse after the effective date of the Act liquors law¬ 
fully acquired before that date and which are so stored solely 

19 and in good faith for the purpose of preserving and protect¬ 
ing them until they shall be consumed bv the owner and 

his family or bona fide guests. It is contended in behalf of the ap¬ 
plicant in the instant case that under this decision, since the whis¬ 
key in question was lawfully acquired December 18, 1919, prior to 
the effective date of the National Prohibition Act, its status is identi¬ 
cal with that in the case referred to and that it may therefore be 
removed from its present place of storage in the distillery free ware¬ 
house to the home of the owner for his personal use for beverage 
purposes. 

This contention ignores the fact that the liquor in the Street case 
was acquired not only prior to the effective date of the National 
Prohibition Act but at a time when its acquisition for beverage pur¬ 
poses was permissible, whereas the liquor in the instant case was 
acquired by the applicant when, under the War Prohibition Act of 
November 21, 1918, effective July 1, 1919, it was unlawful to sell 
liquor for beverage purposes. Notwithstanding that, as is claimed, 
the liquor in question was purchased with no intention of using it 
for non-beverage purposes, but rather with the intention of holding 
it until its use for beverage purposes should become permissible 
upon the termination of war prohibition, its status at the time of its 
purchase and at the time the National Prohibition Act became ef¬ 
fective, must nevertheless be regarded as identical with that of any 
other taxpaid liquor held for non-beverage purposes. Otherwise all 
taxpaid liquor by whomsoever and for whatever purpose it may have 
been acquired or possessed subsequent to July 1, 1919, and even 
though withdrawn at the non-beverage rate for avowedly non¬ 
beverage purposes, might readily be treated by the owner as 

20 having a potential beverage status and therefore entitled to 
the privileges extended to beverage liquor by the provisions 

of Section 33. 

Nothing could have been further from the Congressional intent 
and, although in the Street case, supra, the only condition expressly 
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referred to by the court was that the liquor must have been ac¬ 
quired prior to the effective date of the National Prohibition Act, 
it was dealing with liquor acquired when its sale for beverage pur¬ 
poses was not unlawful and the ruling must, of course, be construed 
as including only liquor of that character. The difference in the 
circumstances under which the liquor was acquired in the two cases 
renders the decision in the Street case entirely inapplicable here. 
In the Street case the status of the liquor was such that it might 
have been used by the owner for beverage purposes at any time, 
while in the instant case the liquor was admittedly unavailable for 
such purposes so long as wartime prohibition was in effect. And 
certainly if it was not available for beverage purposes immediately 
after the National Prohibition Act became effective, its possession 
for beverage purposes was not the possession which Section 33 de¬ 
clares not to be unlawful. Under the provisions of T. D. 3208 per¬ 
sons, other than manufacturers and druggists, owning taxpaid 
liquor not in their physical possession, such as the owners of cer¬ 
tificates covering liquor in free warehouses, may obtain permits to 
sell the same (through transfer of the warehouse receipts) but may 
not take it into possession since obviously possession in such case 
would fall within the inhibition of the statute. 

21 Moreover, even were the decision in the Street case other¬ 
wise applicable, it is doubtful whether the court, in holding 

that the warehouse there involved was to be considered as a storage 
room of the dwelling of the owner, the warehouse and dwelling be¬ 
ing located in the same city, intended to lay down a rule whereby 
a warehouse in Baltimore might be regarded as an adjunct of a 
dwelling in New York. Referring to this decision in the recent, 
as yet unreported, case of Grogan v. Walker, T. D. 3337, the court 
stated that it was based on the ground that to remove the liquor 
from the warehouse to the dwelling was no more transportation in 
the sense of the statute than to take it from the cellar to the dining 
room, a statement the fair inference from which would seem to be 
that, with respect to proximity and convenience of transportation 
to the place of consumption, the place of storage must have some 
reasonable relationship to the cellar of a dwelling. 

It is only reasonable to assume, as the Government did, that any 
liquor left in free warehouses after the National Prohibition Act be¬ 
came effective, was held by the owners for non-beverage purposes 
and the distillers in whose warehouses it was stored were instructed 
to render the reports (on Form 1406) required by Section 33, supra. 
And while such reports would not necessarily bind the owners of 
the liquor, an owner who would allow such report to stand unchal¬ 
lenged indefinitely is in a poor position to repudiate the same. It 
is true that liquor in the home for beverage use was not required by 
the Act to be reported, but failure on the part of an own^r to report 
liquor stored in a distillery free warehouse, where ordinarily 

22 nothing but liquor — non-beverage purposes remained, is in 
itself convincing evidence that he is holding it for other than 

beverage use. In fact, after it became apparent from the Street de¬ 
cision that the provisions of Section 33, making lawful the posses- 
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sion of liquor in the home, applied to liquor stored outside the home, 
it was specifically provided by T. D. 3129, approved February 17, 
1921, amending Article XV of Regulations 60, as follows: 

“Sec. 80. * * * Except as indicated by this article, intoxicat¬ 

ing liquors may not be possessed by persons not holding permits is¬ 
sued under these regulations for any purpose. 

“(a) Intoxicating liquors lawfully acquired by the owner 
thereof prior to January 17, 1920, for beverage purposes, and on 
said date located in the dwelling of such owner, or held by him out 
of bond, fully taxpaid at the beverage rate, in any place of storage, 
may be possessed by him, without a permit, in his private dwelling 
or in a place of storage. * * * 

“(6) A person possessing liquor for beverage purposes as herein 
authorized in any place of storage outside his dwelling must make 
report thereof on Form 1406 showing the kinds and quantity of 
each kind of liquor owned by him, within 30 days after the date 
hereof, to the Federal prohibition director of the State in which the 
liquor is held, unless such report has hitherto been filed. * * * 

“(c) Failure to make report as required by paragraph (b) above, 
or removal of liquor without permit will be regarded as prima facie 
evidence that the possession or removal is for unlawful purposes. 
Section 33 of Title II of the National Prohibition Act places the 
burden of proof on the person holding liquor without permit to 
show that it was lawfully acquired, possessed, and used.” 

No report as here required was made in the instant case and fail¬ 
ure so to do can only be construed as additional proof that the status 
of the liquor in question was not such as to admit of the claim that 
it was in possession for beverage purposes. 

In view of the conclusion thus reached on this phase of the case 
it seems unnecessarv to consider the further contention that 
23 the proposed removal of the liquor from Baltimore to New 
York would not be in violation of the so-called Reed Amend¬ 
ment (Sec. 5, Act March 3, 1917). The argument is to the effect that 
the proposed removal would not involve transportation “in inter¬ 
state commerce” within the meaning of the statute since the simple 
act of transporting one’s goods from one point to another is not a 
commercial proposition, the term “Commerce” necessarily implying 
intercourse between two or more persons. Numerous cases and 
other authorities are cited in support of this view, but notwith¬ 
standing these authorities it was held by the Supreme Court in the 
recent case of U. S. v. Simpson, 252 U. S. 465: 

“The transportation by their owner of five quarts of whiskey for 
his personal use, in his own automobile, into a state whose laws pro¬ 
hibit the manufacture or sale of intoxicating liquors for beverage 
purposes, is transportation in interstate commerce and violates the 
Reed Amendment if the liquor is not intended for any of the pur¬ 
poses therein excepted.” 

The attorney for the applicant contends, however, that this de¬ 
cision in no way conflicts with his view since it appears from the 
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record in the ease that the defendant made a purchase of the liquor 
which he transported, thus giving the transportation its necessary 
commercial status. A careful reading of the opinion of the court 
fails to show that the circumstances under which the defendant 
gained possession of the whiskey formed the basis of the decision or 
in fact that this matter was regarded as having any bearing on the 
issue. Certainly there is nothing in the case to suggest that con¬ 
viction under the statute is in any way dependent upon the 

24 intent of the accused at the time he acquired the whiskey 
transported. 

It is also argued that since the law of New York in prohibiting 
the liquor traffic authorizes the possession of liquor by the owner 
for personal consumption, the Reed Amendment has nothing upon 
which to operate. But the inhibition in the Reed Amendment is 
against transportation into any State the laws of which prohibit the 
manufacture or sale of liquor, not its possession, and since the law 
of New York docs prohibit both manufacture and sale, it is wholly 
immaterial what provision it makes with respect to other aspects of 
the traffic. 

This office is therefore of the opinion that under the provisions 
of the National Prohibition Act there is no authority for the removal 
for other than non-beverage purposes of liquor stored in a distillery 
free warehouse, title to which was acquired at a time when its sale 
for beverage purposes was unlawful; that, even if it could lawfully 
be so removed, its transportation into another State, the laws of 
which prohibit the manufacture or sale of liquor for beverage pur¬ 
poses, would be unlawful under the Reed Amendment; and that 
the action of the Bureau in denying the application for the removal 
and transportation of the whiskey in question was proper and should 
be adhered to. 

(Signed) CARL A. MAPES, 

Solicitor of Internal Revenue. 

EVP. 

25 Exhibit “B.” 

September 20, 1922. 

Pro-Counsel JJB. 

Memorandum for Commissioner Blair. 

Sometime ago you handed me the brief of Attorneys William H. 
Lamar and Win. L. Marbury on the application of Daniel Pollock, 
of New York, for the removal of a certain lot of whiskey aggregat¬ 
ing about 550 gallons from the free warehouse of the Ilannis Dis¬ 
tillery Company, Baltimore, Maryland, to his home in New York 
City lor private use; you also handed me a copy of the opinion of 
Solicitor of Internal Revenue, Carl A. Map/es, holding against the 
validity of such removal. 

Messrs. Lamar and Marbury present their case with great clear¬ 
ness and force, and their contention is strengthened by the apparent 
fact that the owner of the liquors, in good faith, desires it for the 
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private use of his family and his bona fide guests, in the manner ' 
permitted bv the exception to the law against possession, contained 
in Section 33, of the National Prohibition Act. 

But, while this liquor is in a free warehouse, taxpaid, and indis¬ 
putably owned by the applicant, and the apparent intention is to 
use it for private use only, there are, nevertheless, the barriers of 
the Eighteenth Amendment and National Prohibition Act, prohibit¬ 
ing the transportation and possession of liquor for beverage pur¬ 
poses, and the Reed Amendment prohibiting its transportation into 
a State which forbids the manufacture and sale of liquor. 
20 The Court cases in point have been very fully discussed 

by Solicitor Mapes, and it is necessary for the present pur¬ 
poses to cite only the controlling provisions of law, as follows: 

The Eighteenth Amendment provides: 

‘‘Section 1. After one vear from the ratification of this article, 
the manufacture, sale, or transportation of intoxicating liquors 
within, the importation thereof into, or the exportation thereof from 
the United States and all territory subject to the jurisdiction thereof 
for beverage purposes is hereby prohibited.” 

Section 3, Title IT. of the National Prohibition Act, which became 
effective January 17, 1020, provides: 

“No person shall on or after the date when the Eighteenth 
Amendment to the Constitution of the United States goes into ef¬ 
fect, * * * possess any intoxicating liquor except as author¬ 

ized in this Act, and all the provisions of this Act shall be liberally 
construed to the end that the use of intoxicating liquor as a beverage 
may be prevented.” 

The Reed Amendment provides that: 

“Whoever shall order, purchase, or cause intoxicating liquors to 
be transported in interstate commerce, except for scientific, sacra¬ 
mental, medicinal, and mechanical purposes, into any State or Ter¬ 
ritory the laws of which State or Territory prohibit the manufac¬ 
ture or sale therein of intoxicating liquors for beverage purposes 
shall be punished, as aforesaid: Provided, that nothing herein shall 
authorize the shipment of liquor into any State contrary to the laws 
of such State.” 

It is, then, manifest that the authorization of the removal of the 
liquors in question will not only be in violation of the Eighteenth 
Amendment and the National Prohibition Act, but also of the Reed 
Amendment prohibiting the shipment of liquors in inter- 
27 state commerce into a State whose laws forbid its manufac¬ 
ture and sale. 

I am, therefore, constrained to concur in the opinion of Solicitor 
Mapes, and to advise that the liquors in question cannot be removed 
in the manner requested. 

(Signed) JAMES J. BRITT, 

Counsel Prohibition Unit. 
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Rule to Show Cause. 

Filed October 27,1922. 

******* 

Upon consideration of the petition of Daniel Pollock, verified the 
18th day of October, 1922, and filed herein the 24th day of Oc¬ 
tober, 1922, it is by the Court this 27th day of October, 1922, or¬ 
dered that the respondent, Davit H. Blair, Commissioner of Internal 
Revenue of the United States, show cause if any he has, on or be¬ 
fore the 3d day of November, 1922, at 10 o’clock A. M., why a writ 
of mandamus should not issue as prayed in said petition, provided 
a copy of said petition and a copy of this rule be served upon said 
respondent David H. Blair, Commissioner of Internal Revenue of 
the United States, on or before the 31st day of October 1922. 

Dated Washington, D. C., this 27th day of October, 1922. 

A! A. HOEHLING, 

Justice. 


28 


Marshal's Return. 


Served a copy of the within rule on David II. Blair personally: 
Oct. 30, 1922. 

E. C. SNYDER, 

U. S. Marshal. 
K. 


Order. 


Filed November 3, 1922. 

******* 


Upon motion of Peyton Gordon, United States Attorney, and 
with the consent of William II. Lamar, Esquire, attorney for peti¬ 
tioner, it is by the Court this third day of November, 1922, 

Ordered that the time for filing the answer to the rule to show 
cause issued herein, and the time for the hearing thereon, be, and 
the same is hereby, extended to November 10, 1922, at ten o’clock 
A. M. 


A. A. HOEHLING, 

Justice. 


29 


Answer. 


Filed November 10, 1922. 
******* 

The respondent, David II. Blair, Commissioner of Internal Reve¬ 
nue, reserving unto himself the benefit of all manner of objection 
and exception to the errors and insufficiencies of the petition herein 
and to the jurisdiction of the Court in the premises, nevertheless, 
answering so much and such parts of the said petition and the rule 

3—3958a 
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to show cause herein as lie is advised it is material or necessary for 
him to make answer unto, says as follows: 

I. Respondent admits the averments of the first paragraph of the 
petition. 

II. Respondent admits the averments of the second paragraph of 
the petition. 

III. Respondent admits the averments of the third paragraph of 
the petition. 

IV. Respondent admits the averments of the fourth paragraph of 
the petition. 

V. Respondent admits the averments of the fifth paragraph of 
the petition, except that he denies the ownership and possession of 

petitioner of the certificates or warehouse receipts mentioned 

30 in said fifth paragraph, or the whiskey represented bv them, 
is lawful, and he also denies that the purchase thereof by 

petitioner was legal and valid. 

VI. Respondent admits the averments of the sixth paragraph of 
the petition. 

VII. Respondent admits the averments of the seventh paragraph 
of the petition, except the allegations that said whiskey was or is 
stored under the eyes of the agents of the United States Government 

and that said whiskev could not at anv time from the date of its 

• •< 

purchase until the present date have been removed by your peti¬ 
tioner or used or disposed of in violation of law without the knowl¬ 
edge of said Government agents, w'hich allegations respondent de¬ 
nies. 

Further answering said seventh paragraph, respondent avers that 
said free warehouse is not under Government supervision and is not 
guarded by Government agents. 

VIII. Respondent admits the averments of fact contained in the 
eighth paragraph of the petition. lie is advised by counsel that it 
is unnecessary for him to answer the conclusions of law' therein sot 
forth. 

IX. Respondent admits the averments of the ninth paragraph of 
the petition. 

31 X. Respondent admits the averments of the tenth para¬ 
graph of the petition. 

XT. Respondent admits the averments of the eleventh paragraph 
of the petition. 

XII. Respondent admits the averments of the twelfth paragraph 
of the petition. 

XIII. Respondent admits the averments of the thirteenth para¬ 
graph of the petition. 

XIV. Respondent admits the averments of the fourteenth para¬ 
graph of the petition. Respondent is advised by counsel that it is 
unnecessary for him to answer the conclusions of law' therein set 
forth. 

XV. Respondent admits the averments of fact contained in the 
fifteenth paragraph of the petition. Respondent is advised by coun¬ 
sel that it is unnecessary for him to answer the conclusions of law' 
therein set forth. 
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XVI. Respondent is advised by counsel that the averments of the 
sixteenth paragraph of the petition are conclusions of law, which it 
is unnecessarv for him to answer. 

V 

32 XVII. Respondent is advised by counsel that the aver¬ 
ments of the seventeenth paragraph of the petition are con¬ 
clusions of law, which it is unnecessary for him to answer. 

XVIII. Respondent is advised by counsel that the averments of 
the eighteenth paragraph of the petition are conclusions of law, 
which it is unnecessarv for him to answer. 

XIX. Respondent is advised by counsel that the averments of 
the nineteenth paragraph of the petition are conclusions of law, 
which it is unnecessary for him to answer. 

XX. Respondent admits the averments of the twentieth para¬ 
graph of the petition. 

XXI. Respondent admits the averments of fact contained in the 
twenty-first paragraph of the petition. Respondent is advised by 
counsel that it is unnecessary for him to answer the conclusions of 
law herein set forth. 

XXII. Respondent is advised by counsel that the averments of the 
twenty-second paragraph of the petition are conclusions of law, 
which it is unnecessary for him to answer. 

Wherefore, having fully answered the said petition and 

33 the rule to show cause, respondent prays that the petition be 
dismissed and the rule to show cause discharged with costs. 

DAVID H. BLAIR, 
Commissioner of Internal Revenue. 

PEYTON GORDON, 

United States Attorney in 

and for the District of Columbia. 

VERNON E. WEST, 

Assistant United States Attorney 

in and for the District of Columbia. 

District of Columbia, ss: 

David II. Blair, having been first duly sworn according to law, 
deposes and says that he lias read the foregoing answer by him sub¬ 
scribed and knows the contents thereof; that the matters and things 
1 herein stated as of his own knowledge are true, and those stated as 
upon information and belief he believes to be true. 

DAVID H. BLAIR. 

Subscribed and sworn to before me this 9th day of November, 
\ D 19°2 

[seal.] LAWRENCE HUFTY, 

Notary Public. 
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34 Stipulation. 

Filed November 10, 1922. 
******* 

It is hereby stipulated and agreed by and between attorneys for 
the Relator and attorneys for Respondent that the fifth paragraph 
of the answer of the Respondent filed herein on November 10, 1922, 
shall be and hereby is amended to read as follows: 

“Respondent admits the averments of the fifth paragraph, ex¬ 
cept that he denies the ownership and possession of petitioner of the 
certificates or warehouse receipts mentioned in said fifth paragraph, 
or the whiskey represented by them is lawful, and he also denies 
that the purchase thereof by the petitioner was legal and valid, as 
the purchase of said certificates or warehouse receipts and the whis¬ 
key represented by them for beverage purposes, as well as the owner¬ 
ship and possession of said whiskey for beverage purposes was and is 
unlawful under the Wartime Prohibition Act and the Volstead 
Act.” 

W. H. LAMAR, 

W. L. MARBURY, 

Attorneys for Relator. 
PEYTON GORDON, 
VERNON E. WEST, 
Attorneys for Respondent. 

35 Demurrer to Respondent's Answer. 

Filed November 10, 1922. 
******* 

The Relator says that the Respondent’s answer is bad in sub¬ 
stance. 

W. II. LAMAR. 

W. L. MARBURY. 
Attorneys for Relator. 

Note.— It will be argued, among other things, at the hearing of 
the above demurrer that the answer of the Respondent, as amended 
by the stipulation, amounts to no more than a demurrer to the peti¬ 
tion of the Relator, and that said answer states no facts that con¬ 
stitute an adequate defense in law to the petition. 

Memorandum Opinion. 

Filed November 27, 1922. 
******* 

This is a petition for mandamus to compel the Commissioner of 
Internal Revenue to issue to the relator a permit for the removal 
of 90 barrels of whiskey, estimated to contain about 550 gallons, 
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from a free (as distinguished from bonded) warehouse of the Han- 
nis Distillery Co., at Ostend and Russell Streets, Baltimore, Mary¬ 
land, to the residence of the relator at No. 654 West 161st St., 
New York City, N. Y.; the same to be there used, as contended by 
him, for beverage purposes. It appears that the whiskey men¬ 
tioned was distilled, put in barrels, and placed in a United 
36 States bonded warehouse on the premises of the llannis Dis- 

tillerv Co. in 1902 and 1904 and so remained in bond until 

_ 

June 6 , 1912, when the United States Internal Revenue tax thereon 
was paid by the then owners, certain licensed wholesale liquor dealers 
of Philadelphia, Pa.; and that the whiskey was then taken out of the 
bonded warehouse and transferred to said free warehouse of the 
distilling company named, where it has since remained in private 
storage under the supervision of the superintendent of the distil¬ 
ling company; and, further, that the distilling company issued its 
several warehouse receipts or certificates for the whiskey to the 
liquor dealers above referred to, under the terms whereof the dis¬ 
tilling company agreed to deliver the whiskey called for by each of 
said certificates or warehouse receipts, upon payment of storage and 
other charges and the surrender of the certificate, which certificate, 
by its terms, was made transferable by delivery. The relator, on 
December 18, 1919, purchased the certificates or warehouse receipts 
covering the barrels of whiskey involved in this cause; and he avers 
that the same came into his lawful ownership and possession 
through the purchase thereof, as above, which he further asserts 
was a legal and valid purchase. 

The situation concerning the transaction of purchase by the re¬ 
lator of the certain warehouse receipts or certificates, the purpose 
of relator in respect thereof, at the time of such purchase, and his 
present purpose and intention, may thus be stated in the language 
of the relator himself, as set forth in the petition in this case, and 
which is thus: 

07 “ 7 . That your petitioner purchased the said whiskey for 

use as a beverage in his home for himself, his family and 
his bona fide guests therein, and to be so used only after the war¬ 
time prohibition law should expire by limitation, and did not re¬ 
move or make any effort to remove said whiskey from said free 
warehouse until after the expiration of the said wartime prohibi¬ 
tion law, and until the filing of his application for a permit for its 
removal hereinafter mentioned; during all of which time, said whis¬ 
key was and still is stored under the eyes of the agents of the United 
States Government, whose offices are located in the bonded ware¬ 
house situated on the said premises of the said llannis Distilling 
Company, and that said whiskey could not at any time from the 
date of its purchase until the present date have been removed by 
your Petitioner or used or disposed of in violation of law without 
the knowledge of said Government agents. 

* * * * * * * 

“20. That your Petitioner is a young man, in his thirties, and 
is in easy financial circumstances, devoting most of his time to the 
handling of a large estate, he being one of the executors thereof; 
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and that, in view of his age and condition in life, he anticipates the 
consumption of all of the said whiskey in his home during his 
natural lifetime and in a perfectly legal manner; and that said 
whiskey is intended and will be used only for personal consumption 
by himself or the members of his family in his home, and his bona 
fide guests therein, and will not be sold or used in violation of auv 
Federal or state statute.” 

Application was made by the relator to the properly constituted 
authorities of the Bureau of Internal Revenue for the issuance of 
the permit desired by him; which application, after divers hearings 
and rehearings, not necessary to be here specially noted, resulted in 
a denial thereof; and, thereupon, this suit was filed seeking the aid 
of this Court. 

Upon the filing of petition, rule to show cause issued; answer was 
filed by the respondent, and the relator interposed demurrer to the 
answer, the ground of the demurrer being that the answer of the 
respondent amounts to no more than a demurrer to the peti- 

38 tion, and states no facts that constitute an adeejuate defense 
in law to the petition. 

The case has been orally and ably argued on behalf of counsel for 
the respective parties, and typewritten briefs have also been filed. 

The position of the respondent, in brief, is (a) that the relator 
is not possessed of the whiskey as required by Section 33 of the Na¬ 
tional Prohibition Act; ( b) that to authorize the removal of such 
whiskey would be in violation of the Reed Bone Dry Amendment: 
and, (c), that the whiskey was illegally purchased during wartime 
prohibition, and that the relator, therefore, is not in Court with 
clean hands. 

The relator, on the other hand, strenuously denies the several 
propositions so advanced and asserted by the respondent and insists 
that the relator, as matter of law, is entitled to the relief herein 
asked. 

Inasmuch as this application is necessarily made to the Court of 
first instance, that is, to the trial court, and the questions involved, 
being important, certainly to the relator, it is assumed the case, 
whichever way it be decided, will be taken for review* to the appel¬ 
late court, and as the parties concerned quite naturally may be pre¬ 
sumed to be desirous of expediting the final determination thereof, 
this Court does not deem it material or important to detail the 
reasons which have induced its conclusion, and, accordingly, tlx* 
Court will content itself with merely stating the conclusion that it 
has reached, and that is that the demurrer of the relator to the an¬ 
swer of the respondent, should be, and the same hereby is, over¬ 
ruled. 

It appearing that there is no substantial dispute between 

39 the parties as to matters of fact, it may be that the relator 
will desire to stand upon the demurrer; in which event, final 

judgment may be entered dismissing the petition. 

A. A. IIOEHLINO, 

Justice. 


November 27, 1922. 
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Supreme Court of tlie District of Columbia. 

Monday, December 4th, 1922. 

Session resumed pursuant to adjournment, lion. A. A. Iloehling, 
Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, and this cause heretofore argued and submitted to the Court 
upon the petition, answer thereto and demurrer to said answer hav¬ 
ing been considered, it is ordered that said demurrer be, and the 
same is hereby overruled. Thereupon, the petitioner by his at¬ 
torneys elects to stand upon his demurrer and it is ordered that the 
petition be, and the same is hereby dismissed. Wherefore, it is con¬ 
sidered that the petitioner take nothing by this action, that respond¬ 
ent go hence without day, be for nothing held and recover of peti¬ 
tioner his costs of defense to be taxed by the clerk and have execu¬ 
tion thereof. 

From the foregoing judgment, the petitioner by his said attorneys, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in 

40 the sum of One Hundred Dollars ($100.00), with leave to 
deposit the sum of Fifty Dollars ($50.00) with the clerk, in 

lieu thereof. 

Memorandum. 

December 27, 1922.—$50.00 deposited in lieu of undertaking for 
costs on appeal. 

Assignment of Errors. 

Filed December 27, 1922. 
******* 

Now comes the Relator by his said attorneys and files the follow- 
ing assignment of errors: 

First. The Court erred in overruling the demurrer interposed by 

the Relator to the answer of the respondent; 

Second. The Court erred in discharging the rule to show cause; 

Third. The Court erred in dismissing the petition with costs; 

Fourth. Because the Court thereby sustains an unconstitutional 

%» 

violation of the rights of the Relator under the Constitution of the 
United States; 

Fifth. Because the Court sustains powers assumed bv Congress to 
deny to the judiciary its Constitutional obligations and functions; 

Sixth. Because the Commissioner of Internal Revenue is sustained 
by the Court in the exercise of a jurisdiction neither actually con¬ 
ferred nor impliedly vested; 

41 Seventh. The Court erred in failing to rule or hold that 
the whiskey was legally purchased by the Relator on De¬ 
cember 18, 1919, during Wartime prohibition. 
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Eighth. The Court erred in failing to rule or hold that Relator 
was and is legally possessed of the whiskey under Section 33 of the 
National Prohibition Act and under all other laws. 

Ninth. The Court erred in failing to rule or hold that the removal 
of the whiskey in accordance with the request of the respondent, for 
the permit, would not be in violation of the Reed Bone Dry Amend¬ 
ment or of anv other law. 

W. II. LAMAR, 

W. L. MARBURY, 

L. Q. C. LAMAR, 
Attorneys for Relator. 

Service of copv acknowledged this 27th dav of December, 1922. 

VERNON E. WEST, 

Asst Attorney of the United States in and 

for the District of Columbia. 

Designation of Record. 

Filed December 27, 1922. 
******* 

The Clerk of the said Court will prepare the record on appeal 
herein and include therein, 

(I) The petition and exhibits filed therewith. 

(2) The rule to show cause. 

42 (3) The answer. 

(4) The stipulation of Counsel. 

(5) Demurrer to Respondent’s answer. 

(6) Minute order as to demurrer of Relator and joinder of issue 
thereon. 

(7) Memorandum by the Court. 

(8) Order of December 4, 1922, overruling demurrer, discharg¬ 
ing rule and dismissing petition and prayer for an allowance of 
appeal. 

(9) Memorandum of deposit of $50.00 with the clerk in lieu of 
penalty bond for costs. 

(10) Assignment of Errors. 

(II) This order. 

W. II. LAMAR, 

W. L. MARBURY, 

L. Q. C. LAMAR, 
Attorneys for Relator. 

Sendee of copy admitted December 27, 1922. 

VERNON E. WEST, 

Ass’t Attorney of the United States in and 

for the District of Columbia. 
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43 Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 42, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 67094 at Law, wherein 
Daniel Pollock is Relator and David H. Blair, Commissioner of In¬ 
ternal Revenue, is Respondent, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 8th day of February, 1923. 

[Seal of the Supreme Court of the District of Columbia.] 


LMG. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3958. Daniel Pollock, appellant, vs. David H. Blair, Commissioner 
of Internal Revenue. Court of Appeals, District of Columbia 
Filed Feb. 10, 1923. Henry W. Hodges, clerk. 


(8524) 


4—3958a 




DANIEL POLLOCK, Relator 


DAVID H. BLAIR, Commissioner of the Internal 

Revenue, Respondent. 


BRIEF OF APPELLANT 


WM. H. LAMAR, 
MAURICE K. ZETLIN, 

W. L. MARBURY, ^ 

L. Q. C. LAMAR, 

Attorneys for Relator 


i 

fgj WTl 

Bull 

p.FTiTnni 

i|B 

jMpj I 

irijliiiLl 

fi 





Judd & Detweiler (Inc.), Printers, Washington, B. C. 








rjjfi 






9B 


firtjj'ft f ' v " 
^ tjBf- w * 




SB 
























Wt%> y C.T 




F 


pAv' •*#>*■ ,{L_.. 

F •?-.- 


1 






















< >>. 












INDEX. 


Page. 


Common-law rights. 6 

Opinion of the Attorney General, August 21, 1919. 8 

l’resumirtion as to character of the whiskey. 16 

Transportation . 18 

Interstate commerce. 20 

Pope’s Legal Definitions. 22 

Black’s Law Dictionary. 23 

Bouvier’s Law Dictionary. 24 

Words and Phrases. 24 

The Reed Amendment. 27 

The Simpson case. 30 

Possession . 39 

Other authorities cited. 45 

Conclusion . 46 


Cases Cited. 


Volstead Act, section 33. 

Street vs. Lincoln Safe Deposit Company, 254 U. S., 88. 

U. S. vs. The Ohio Oil Company, 234 U. S., 561. 

Gibbons vs. Ogden, 9tli Wheat., 1; 6 L. Ed., 68. 

People vs. Chicago, I. & L. Ry. Co., 223 Ill., 590. 

Brennan vs. Titusville, 153 U. S., 229; 38 L. Ed., 719. 

Railroad Co. vs. Fuller, 17 Wall., 56S; 21 L. Ed., 710. 

Windor vs. Caldwell, 14 How., 444; 14 L. Ed., 487. 

Cooley vs. Board of Wardens, 12 How., 299; 13 L. Ed., 996. 

Trade Mark Cases, 100 U. S., 96; 25 L. Ed., 550. 

Gibbons vs. Ogden, 9 Wheat., 1; 6 L. Ed., 23. 

Brown vs. Maryland, 12 Wheat., 448 ; 6 L. EM., 678. 

Bowman vs. Railroad, 125 U. S., 465 ; 31 L. Ed., 700. 

Leisy vs. Hardin, 135 U. S., 100; 34 L. Ed., 128. 

Mobile County vs. Kimball, 102 U. S., 691; 26 L. Ed., 238. 

Passenger Cases, 7 How., 401; 12 L. EM., 702. 

Robbins vs. Shelby Co. Taxing Dist., 120 U. S., 489 ; 30 L. EM., 
694 . 


4 

5 
20 
21 

23 

23 

23 

23 

23 

23 

23 

23 

23 

23 

23 


23, 24 


Gillmau vs. Philadelphia, 3 Wall., 724; 18 L. Ed., 96. 23 

Walton vs. Missouri, 91 U. S., 275; 23 L. Ed., 347 . 23 

Gibbons vs. Ogden, 22 U. S., 1; 6 L. Ed., 23. 24 

Henderson vs. Wickham, 92 U. S., 259; 23 L. Ed., 543. 24 

Walton vs. Missouri, 91 U. S., 275; 23 L. Ed., 347. 24 

H. and St. J. R. Co. vs. Husen, 95 U. S., 465 ; 24 L. Ed., 257.... 24 






































INDEX. 


• • 

11 

Brown vs. Houston, 114 U. S., 622; 29 L. Ed., 257. 

State of Minn. vs. Barber, 136 U. S., 313; 34 L. Ed., 455. 

Brimmer vs. Rebman, 138 U. S., 78; 35 L. Ed., 862. 

Wright vs. Wright, 141 U. S., 62; 35 L. Ed., 638. 

Freight Tax Case, 82 U. S., 232 ; 21 L. Ed., 146. 

Brown vs. Md., 25 U. S., 419; 6 L. Ed., 678. 

The License Cases, 46 U. S., 594; 12 L. Ed., 256. 

Mobile County vs. Kimball, 102 U. S., 691; 26 L. Ed., 238. 

Bowman vs. Chicago & N. W. R. Co., 125 U. S., 465; 31 L. Ed., 

700 . 

Leisy vs. Hardin, 135 U. S., 100; 34 L. Ed., 128. 

In re Rahrer, 140 U. S., 535 ; 35 L. Ed., 572. 

U. S. vs. Knight Co., 156 U. S., 1; 3 L. Ed., 325. 

I\ Tel. Co. vs. W. N. Tel. Co., 96 U. S., 1; 24 L. Ed., 708. 

Wilkinson vs. Rahrer, 140 U. S., 545; 35 L. Ed., 572. 

U. S. vs. Holliday, 70 U. S., 407; 18 L. Ed., 182. 

Dillon vs. Erie It. Co., 43 N. Y. Supp., 320, etc. 

U. S. vs. Swift & Co., 122 Fed., 529. 

U. S. vs. Joint Traffic Asso., 175 U. S., 505 ; 45 L. Ed., 259.... 

State Freight Tax Case, 82 U. S., 232; 21 L. Ed., 164. 

Almy vs. Culf, 65 U. S.. 169; 16 L. Ed., 644. 

Trade Mark Cases, 100 U. S., 82; 25 L. Ed., 550. 

Weldon vs. Missouri, 91 U. S., 275; 23 L. Ed., 347. 

Groves vs. Slaughter, 40 U. S., 511; 10 L. Ed., S00. 

In re Grand Jury, 62 Fed., 828. 

Bateman vs. Western Star Milling Co., 20 S. W., 931, 932; — 

Tex. Civ. App., 90. 

U. S. vs. The Ohio Oil Company, 234 U. S., at i>age 561. 

U. S. vs. 65 Casks Liquid Extract, 170 Fed. Rep., 455. 

Ilipolite Egg Co. vs. U. S., 220 U. S., 45; 55 L. Ed., 361. 

United States, plaintiff in error, vs. Everett L. Simpson, 250 


Page. 

24 

24 

24 

24 

24 

24 

24 

24 

24 

24 

21 

24 

24 

24 

25 
25 
25 
25 


26 

28 

28 

29 


U. S., 465; 64 L. Ed., 665. 30 

Danciger vs. Cooley, 248 U. S., 319; 63 L. Ed., 266 . 31 

Kelley vs. Rhode, 188 U. S., 1; 47 L. Ed., 359. 32 

United States vs. Chavez, 228 U. S., 525; 57 L. Ed., 950. 32,31 

United States vs. Messa, 288 U. S., 533; 57 L. Ed., 953 . 33 


United States vs. Ohio Oil Company, 234 U. S., 548; 58 L. Ed., 


1159 . 33 

United States vs. Hill, 248 U. S., 420 ; 63 L. Ed., 337. 33 

Federal Base Ball Club of Baltimore vs. The National League. 36 

Hooper vs. California, 155 U. S., 648, 655 . 36 

May vs. Sloan, 101 U. S., 231, 237 ; 25 L. Ed., 797. 37 

United States vs. United States Steel Corporation et al. (D. C.), 

223 Fed., 55, 177 


United States vs. Swift & Co. (C. C.), 122 Fed., 529 


37 

37 








































INDEX. 


Ill 

Page. 


United States vs. E. C. Knight Co., 156 U. S., 1; 15 Sup. Ct., 

249; 39 L. Ed., 325 . 37 

Gibbons vs. Ogden, 9 Wheat., 189, 190 ; 6 L. Ed., 23. 37 

Gloucester Ferry Co. vs. Pennsylvania, 114 U. S., 196; 5 Sup. 

Ct., 826 ; 29 L. Ed., 158.. 37 

In re Charge to Grand Jury (D. C.), 151 Fed., 834 . 37 

International Text Book Co. vs. Figg, 217 U. S., 91; 30 Sup. Ct., 

4S1; 54 L. Ed., 678; 27 L. It. A. (N. S.), 493; 18 Ann. Cas., 

1103. 38 

Union Trust Co. vs. Wilson, 198 U. S., 530. 40 

Patterson vs. Dale, 196 Fed., 5. 40 

Swedish Nat. Bank vs. First Nat. Bank, 89 Minn., 98, 99 ; 99 

Am. St. Rep., 549; 94 N. W., 218. 40 

Ilallgarten vs. Oldham, 135 Mass., 1; 46 Am. Rep., 433. 40 

Etheridge vs. Epeery, 139 U. S., 276; 35 L. Ed., 176. 40 

Bramberger vs. Schoolfield, 160 U. S., 149; 40 L. Ed., 374. 40 

Hartford F. Ins. Co. vs. Chicago, M. & St. I*. R. Co., 175 U. S., 

91; 44 L. Ed., 84. 40 

Security Warehousing Co. vs. Hand, 206 U. S., 415; 51 L. Ed., 


State vs. Bryant, 63d Maryland, 67. 40 

Union Trust Co. vs. Wilson, 198 U. S., 530; 49 L. Ed., 1154_ 42 

Union Trust Co. vs. Trumbull, 137 111., 146, 173; 27 N. E., 24.. 43 

Northrup vs. First Nat. Bank, 27 III. App., 527 . 43 

Millhiser Mfg. Co. vs. Gallego Mills Co., 101 Va., 579, 589 ; 44 

S. E., 760. 43 

Ilallgarten vs. Oldhams, 135 Mass., 1, 10; 46 Am. Itep., 433.... 43 

Connell! vs. Moore, — U. S., —. 43 

National Safe Deposit Co. vs. Stead, 250 Ill., 584 ; 95 N. E. Rep., 

973 . 44 

State vs. Kelsey, 53 N. J., 590; 22 Atl., 342. 44 

N. J. Title Co. vs. Rector, 76 N. J., 587; 74 Atl., 931. 44 

Patterson vs. Dale, 196 Fed., 5. 44 

United States Trust Company vs. Wilson, 198 U. S., 530-537.... 45 

Fitzjuh vs. Mitchell, 277 Fed., 966. 46 

Patterson vs. Dale, 196 Fed., 8. 49 

Webster Lumber Co. vs. Keystone Lumber Co., 51 W. Va., 545, 

554 . 50 

Sullivan vs. Sullivan, 66 N. Y., 37. 50 

31 Cyc., p. 924, citing Rice vs. Frayser, 24 Fed., 460, 463 . 51 

40 Cyc., 412. 51 

Leuthold vs. Fairchild, 35 Minn., 99; 27 N. W., 503 ; 28 N. W., 

218 . 

Burns vs. Fosbrooke, 18 C. B., N. S., 515, 526. 

Pegram vs. Carson, 10 Bosw. (N. Y.), 506, 514 


51 

51 

51 




































IN THE 




No. 3958. 


DANIEL POLLOCK, Relator, 

vs. 

DAVID H. BLAIR, Commissioner of the Internal 

Revenue, Respondent. 


BRIEF OF APPELLANT. 


This case comes up on appeal from the final order of the 
court below overruling the demurrer of the appellant to the 
answer of the appellee, and dismissing the appellant’s peti¬ 
tion. 

The relator, on February 15, 1922, filed an application 
with the Internal Revenue Bureau for a permit to remove 
certain whiskey from the free warehouse of the Hannis 
Distilling Company at Baltimore, Maryland, to his home in 
New York City. This application was denied, whereupon 
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the relator filed a petition in the Supreme Court of the 
District of Columbia against the respondent, David H. Blair, 
Commissioner of Internal Revenue, praying for a man¬ 
damus requiring him to issue such permit. 

The facts of the case are set forth in detail in the peti¬ 
tion for mandamus, and it is important to note at the start 
that there is no controversy in regard to these facts. 

The answer of the respondent admits all the facts averred 
in the relator’s petition and only disputes the legal con¬ 
clusions to be drawn from those facts. In substance and 
effect, the answer is a demurrer to the petition. 

It is important to note, also, that among the facts admitted 
in the answer is the fact that when the relator, Pollock, pur¬ 
chased the whiskey in question, on December 18, 1919, the 
whiskey was stored in this free warehouse of the Hannis 
Distilling Company at Baltimore; that he purchased it not 
for the purpose of drinking or using it at all, but with the 
intent of leaving it where it was until the prohibition con¬ 
tained in the War Prohibition Act of November 21, 1918, 
should expire according to its terms, and then take it to his 
home for the exclusive use of himself, his family, and his 
bona fide guests. 

The facts of the case, then, as set forth in the petition, 
are substantially these: 

This whiskey was in the Government bonded warehouse 
in Baltimore until some time in 1912, when, the Internal 
Revenue tax upon it having been paid at the beverage rate 
for whiskev, it was moved from the Government bonded 
warehouse to the free warehouse of the Hannis Distilling 
Company, in which warehouse it has remained until the 
present time. 



The appellant during war time prohibition, viz., on De¬ 
cember 18, 1918, purchased the warehouse receipts covering 
the whiskey in a regular open-market transaction and for 
the purpose of using it as a beverage in his home after the 
War Prohibition Act should expire by limitations, which 
was March 3, 1920. The National Prohibition Act, known 
as the Volstead Law, went into effect on January 16, 1920. 
The appellant allowed the whiskey to remain in this ware¬ 
house, which was on the same premises as the bonded ware¬ 
house. 

First. The contention of the relator is that he had a per¬ 
fect legal right to make the purchase while the War Prohibi¬ 
tion Act was in force for the purpose of using it for beverage 
purposes after that act should expire by limitation. On the 
other hand, the respondent contends that such liquor could 
not have been legally purchased during war prohibition for 
beverage purposes to be so used either while that act was in 
force or after it had expired. 

Second. The relator contends that, as his purchase was 
valid and legal, that the passing into his possession of the 
warehouse receipts gave him such legal possession of the 
whiskey itself as to meet the requirements of section 33 of 
the National Prohibition Act. The respondent, however, 
contends that there must have been actual physical posses¬ 
sion on the part of the appellant in order to meet the re¬ 
quirements of that section of the law. 

Third. The appellant contends that having legally ac¬ 
quired and legally possessed himself of this whiskey nearly 
two years before the passage of the New York law prohibit¬ 
ing the manufacture and sale of intoxicating liquors in that 


4 


State, that the granting of his application for a permit for 
its removal from Baltimore to his home in New York City 
would not involve “transportation” within the meaning of 
the act, nor “interstate commerce” nor “commerce” in any 
sense, and that therefore the so-called Reed Amendment can 
have no application to the case. On the other hand, the 
respondent contends that it would be in violation of the 
Reed Amendment to so remove the liquor, and that a permit 
for its removal cannot for that reason be legally issued by 
the Internal Revenue Bureau. 

Upon this state of facts the relator submits the following 
propositions: 

1. That although the War Prohibition Act of November 
21, 1918, prohibited the purchase or sale of liquor for bever¬ 
age purposes during the period of the war and until the 
termination of hostilities, it did not prohibit the purchase of 
such liquor, or at any rate of the warehouse receipts rep¬ 
resenting the same, for the purpose of using it for beverage 
purposes after the expiration of the wartime prohibition, the 
liquor in the meantime being left in the custody of the 
private warehouse company. 

2. Section 3 of the Volstead Act provides that “No person 
shall on or after the date when the Eighteenth Amendment 
to the Constitution of the United States goes into effect man¬ 
ufacture, sell, transport, buy, import, export, deliver, furnish, 
or possess any intoxicating liquor,” etc. 

Section 33 of the Volstead Act provides that: 

“After February 1, 1920, the possession of liquors 
by any person not legally permitted under this title 
to possess liquor shall be prima jack evidence that 
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such liquor is kept for the purpose of being sold, 
bartered, exchanged, given away, furnished, or other¬ 
wise disposed of in violation of the provisions of this 
title. Every person legally permitted under this title 
to have liquor shall report to the Commissioner within 
ten days after the date when the Eighteenth Amend¬ 
ment of the Constitution of the United States goes 
into effect, the kind and amount of intoxicating 
liquors in his possession. But it shall not be unlawful 
to possess liquors in one’s private dwelling while the 
same is occupied and used by him as his dwelling 
only and such liquor need not be reported, provided 
such liquors are for use .only for the personal con¬ 
sumption of the owner thereof and his family re¬ 
siding in such dwelling and of his bona fide guests 
when entertained by him therein.” * * * 

In the case of Street vs. Lincoln Safe Deposit Company, 
decided November 8, 1920 (254 U. S., 88), it was held by 
the Supreme Court that liquor which had been acquired 
prior to the passage of the Volstead Act and which was kept 
by the owner in a private warehouse in which he rented space 
for that purpose was lawfully in his possession as much so as 
if it had been in his residence, and could be lawfully re¬ 
moved from a warehouse to his cellar in his residence, such 
removal not constituting “transportation” within the mean¬ 
ing of the act. Also that any presumption that such liquor 
was held for illegal purposes might be rebutted as has been 
done in the instant case. It is therefore submitted that the 
relator in this case has the same right to remove the liquor 
which he has on storage in his rented space in the Hannis 
Distillery Company’s warehouse at Baltimore to his residence 
in New York. 
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3. The “Reed Amendment” prohibits the transportation 
of liquor in interstate commerce into States whose laws pro¬ 
hibit the manufacture or sale of liquor, but it is submitted 
(a) that under the decision in the above mentioned case of 
Street vs. Lincoln Safe Deposit Company the removal of a 
man’s liquor from his own private space in a free warehouse 
to his dwelling, even though that dwelling be in another 
State, is not transportation within the meaning of the Vol¬ 
stead Act, and ( b) that in any event it is not transportation 
in interstate commerce, as commerce necessarily involves in¬ 
tercourse of some kind between at least two persons, while 
only one person is involved in this transaction. 

Common-law Rights. 

There is no better settled principle of law than that the 
common-law rights of the individual continue to exist unless 
and until modified by the Constitution and statutory laws 
of the land, and the burden is upon him who attempts to 
show that any common-law right has ceased to exist to point 
out the provision of the Constitution or statutory law which 
has destroyed such common-law right. 

Prior to the adoption of the Eighteenth Amendment and 
the passage of the Volstead Act a common-law right existed 
in every individual to purchase and sell intoxicating 
liquors—that is, so far as the Constitution and laws of the 
United States were concerned, excepting alone the war-time 
Prohibition Act, which simply suspended in some degree this 
common-law right during the war period. The power of the 
Federal Government with respect to intoxicating liquors was 
limited to the taxing power. Its police power in times of 



peace is derived entirely from the Eighteenth Amendment, 
so that the common-law right of one to purchase and sell or 
use intoxicating liquors as a beverage at the present time is 
one modified alone by the Eighteenth Amendment and the 
Volstead Act, which puts it into effect, the war-time Prohibi¬ 
tion Act having expired by limitation on March 3, 1920. 

The Volstead Act prohibits the manufacture and sale of 
intoxicating liquors for beverage purposes on and after the 
passage of that law. There is nothing in it which relates to 
such manufacture and sale which took place previous to its 
enactment. It necessarily follows that all common-law rights 
in and to such liquor legally purchased and possessed 
previous to the passage of the Volstead Act continued to exist 
except as modified by that act. The Volstead Act does pro¬ 
hibit the sale for beverage purposes of such liquor, but it 
nowhere curtails or limits the right of the owner to use it in 
his home for beverage purposes. 

The decision of the Supreme Court in the Street case is 
conclusive of this question so far as intoxicating liquors are 
concerned which were taken out of bonded warehouses prior 
to the enactment of the National Prohibition Act. The 
Pollock whiskey belongs to this class, the Government tax 
having been paid and the whiskey placed in the Hannis 
Distillery free warehouse in 1912, and the Federal tax, later 
imposed, having also been promptly paid. 

As we view the matter, this case presents, primarily, two 
legal propositions, viz: 

First. Could Pollock legally purchase the warehouse 
receipts for this whiskey on December 18, 1919, for the pur¬ 
pose of using it as a beverage in his home after the war-time 
Prohibition Act should expire by limitation? 
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Second. Does the so-called Reed Amendment make the re¬ 
moval of the whiskey from Baltimore to New York City 
illegal? 

I. 

The Attorney General, in his opinion of August 21, 1919, 
to the Secretary of the Treasury, said: 

“Ordinary warehouse receipts are subject to sale, 
and when sold and delivered pass the title to the 
property represented by them as fully and completely 
as if the property itself was delivered. If the tax on 
whiskey has been paid and it has been removed from 
the warehouse of which the Government has control 
and stored in an ordinary warehouse, the sale of the 
warehouse receipts would be a sale of the whiskey 
and where such sale is made for beverage purposes— 
that is, not specifically for some non-beverage pur¬ 
pose, it would be a clear violation of the War Prohibi¬ 
tion Act. 

“I assume, however, that this is not the character 
of certificate referred to in your letter. I presume 
you refer to certificates representing whiskey held in 
bond subject to the control of the Government, and 
which cannot be removed from the warehouse until 
the tax is paid. Under those conditions the purchaser 
of the certificate acquires all the rights of the seller, 
but these rights are simply to remove the whiskey 
from the warehouse upon the payment of the tax and 
compliance with all the regulations of the Bureau of 
Internal Revenue. In other words, he acquired the 
whiskey subject to the rights of the Government. 

“The War Prohibition Act prohibits, after June 
30, 1919, not only the manufacture and sale of 
whiskey, but also its removal from bond for beverage 
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purposes, except for export. Since this law became 
effective, therefore, the purchaser of such a certificate 
became the owner of the whiskey, not only subject to 
the rights of the Government, but without the right 
to remove it for beverage purposes, except for export, 
as long as the War Prohibition Act remains in force. 
The sale of the certificate, therefore, expressly nega¬ 
tives the idea that it is a sale for beverage purposes, 
or at least for the purpose of using or selling the 
whiskey as a beverage as long as its removal for 
beverage purposes is unlawful.” 

The same view of the legal status of whiskey represented 
by warehouse certificates was expressed by the Prohibition 
Commissioner in his Circular Min. No. 1, of March 3, 1920, 
paragraph 16, with respect to liquor in bond, in which that 
official said: 

“The sale of such certificates expressly negatives the 
idea that it is a sale for beverage purposes, or, at least, 
for the purpose of using or selling the whiskey as a 
beverage as long as its removal for beverage purposes 
is unlaivful. It is held that the sale of such ware¬ 
house certificates is not a sale for beverage purposes 
within the meaning of the war-time Prohibition Act, 
and, therefore, it is not prohibited.” * * * 

The foregoing opinion and circular are simply statements 
of the common-law rights which are acquired by the pur¬ 
chaser of warehouse receipts for all kinds of whiskey. The 
limitations upon those rights as a result of Federal law differ 
in some respects in the case of warehouse receipts for liquor 
in bonded warehouses from liquor in free distillery ware¬ 
houses. In the case of whiskey represented by either of these 
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classes of warehouse receipts legally acquired, however, the 
potential value for beverage purposes on the expiration of 
war prohibition is thus officially fixed. It is true that this 
potential value for beverage purposes might be defeated or 
postponed by subsequent legislation, which the Supreme 
Court of the United States held in the Corneli and Bryan 
eases was accomplished by the Volstead Act so far as liquor 
in bond is concerned, the Government having such an in¬ 
terest in or control over liquor in bonded warehouses as to 
make the provision of the Volstead Act prohibiting the use 
or sale for beverage purposes now applicable to that class of 
liquor. The Volstead Act also affects liquor of the class of 
that of appellant in that it prohibited its sale for beverage 
purposes, but there is absolutely nothing in that law which 
prohibits its use by its owner for beverage purposes. 

The Attorney General, in his opinion referring to whiskey 
in distillery warehouses, said: 

‘‘The sale of warehouse receipts would be a sale of 
the whiskey, and where such sale is made for beverage 
purposes, that is, not specifically for some non-bcr - * 
eragc purpose, it would be a clear violation of the War 
Prohibition Act.” 

The War Prohibition Act on its face showed that its pur¬ 
pose was to conserve the food resources and man power of 
the country during the war. So far as this whiskey was 
concerned, the grain had been distilled in 1902 and 1904, 
and appellant allowed it to remain in the distillery ware¬ 
house, on the same premises as the bonded warehouse, in 
sight Of the Government agents during the war, so that it 
could not have been used in a way to affect either the food 
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supply or the man power of the country during that period. 
Its potential value for beverage purposes at the end of the 
war, as we have shown, was protected so far as appellant was 
concerned by the common-law, in no way modified by 
statutory law, and the right to take it to his home and so 
use it became complete upon the expiration by limitation of 
war-time prohibition. 

If appellant had purchased this whiskey to be used for 
beverage purposes during the war, such act would have been 
a clear violation of war prohibition, but his conduct with 
respect to the matter conclusively rebuts any such presump¬ 
tion, as respondent admits. Both the Attorney General and 
the Prohibition Commissioner have shown that he had a 
perfect legal right to purchase a certain class of whiskey 
for its potential value for beverage purposes after war prohi¬ 
bition ceased to exist. It necessarily follows that with respect 
to any whiskey legally acquired at that time the common-law 
right to so use it for beverage purposes could not be defeated 
except by some legislation which in terms accomplished that 
purpose. No such legislation can be found upon the statute 
books. 

Referring again to the opinion of the Attorney General 
hereinbefore quoted, it may be well to say that he was there 
giving special consideration to the status of warehouse re¬ 
ceipts for liquor in bonded warehouses. He was, as shown 
on I lie face of the opinion, giving no special consideration 
to the various questions which might arise in the sale of 
warehouse receipts other than those of bonded warehouses. 
However, there is nothing in the language quoted which 
necessarily brings in question the legality of this purchase 
by appellant. The opinion itself recognizes the fact that 


/ 
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warehouse receipts for liquor stored in other than bonded 
warehouses might be legally sold during war-time prohibi¬ 
tion. He says, “where such a sale is made for beverage 
purposes, i. e., not specifically for non-beverage purposes, it 
would be a clear violation of the War Prohibition Act.” 

The sale to appellant was ‘‘specifically for non-beverage 
purposes” so far as the War Prohibition Act was concerned. 
Its use during that period, as admitted in the seventh para¬ 
graph of the answer, was not intended to be illegal, and 
therefore, in no sense a violation of that act. To be illegal, 
the sale must have been made in furtherance of a purpose to 
violate the provisions of the War Prohibition Act.” In 
other words, the purpose of the purchase by appellant in 
order to become illegal must have been to acquire the whiskey 
for beverage use during the temporary period of war-time 
prohibition, which that act inhibited. This liquor could not 
have been removed for or used as a beverage during the war 
period without knowledge of that fact coming to the atten¬ 
tion of the Government's agents. 

In construing the Street case, the opinion of the solicitor’s 
office (Exhibit A to the petition) contains the following: 

“It is doubtful whether the court, in holding that 
the warehouse there involved was to be considered as 
a storage room of the dwelling of the owner, the ware¬ 
house and dwelling being located in the same city, 
intended to lay down a rule whereby a warehouse in 
Baltimore might be regarded as an adjunct of a 
dwelling in New York.” 

The statement just quoted shows a failure to appreciate the 
full scope of the Street decision. It only considers one phase 
of it. As a matter of fact, the brief in the Street case devoted 
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much attention to article 33 of the National Prohibition Act 
in demonstrating that it recognized three classes of whiskey, 
viz: (1) that upon the premises of the owner, which was not 
required to be reported to the Commissioner of Internal 
Revenue; (2) that privately held on premises other than tho 
owner’s, which was presumptively held for an illegal purpose, 
but as to which no provision was made by the statute or the 
regulations for its being reported to the Commissioner of 
Internal Revenue, or for a permit to the owner; (3) that 
class of liquor held for non-beverage purposes, which was re¬ 
quired to be reported within a specified time. The Pollock 
whiskey belongs to the second class. When the National 
Prohibition*Law went into effect it was prima facie held for 
illegal purposes. This character of liquor was specially 
considered by the Supreme Court in the Street case, and tho 
language of the court with respect thereto is worthy of care¬ 
ful attention. It is as follows: 

“The implication from another provision of sec. 
33 than the one quoted above confirms this con¬ 
clusion. It reads: 

“ ‘After February 1, 1920, the possession of liquors 
by any person not legally permitted under this title 
to possess liquor shall be prima facie evidence that 
such liquor is kept for the purpose of being sold, 
bartered, exchanged, given away, furnished, or other¬ 
wise disposed of in violation of the provisions of this 
title. , 

“Assuming that the unexplained presence of the 
liquors in the company’s warehouse would give rise 
to the prescribed presumption, yet, if that presump¬ 
tion should be rebutted by appropriate testimony, as 
it is in this case by admissions, that the liquor to 
which it is applied is not being kept for the purpose 
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of sale, barter, exchange, furnishing, or otherwise dis¬ 
posing of it in violation of the provisions of the title, 
the implication is plain that the possession should be 
considered not unlawful, even though it be by a 
person ‘not legally permitted’—that is, by a person 
not holding a technical permit to possess it, such as 
is provided for in the act. 

“Without saying that there may not be other cases, 
the one at bar seems to be fairly within the scope of 
this obvious implication of sec. 33. 

“It may be that the custody of liquors by a ware¬ 
house company was thus not declared to be unlawful 
because the writers of the act did not have such a case 
in mind; but it was more probably because Congress 
would not consent to allow lawful possession and use 
of liquors in dwellings having storage facilities for 
them, while denying the only possible means of pre¬ 
serving and protecting such liquors to persons with 
less commodious homes. The Congress was concerned 
with the great problem of preventing the manufacture 
and sale of intoxicating liquors for beverage purposes 
in the future, and it seems to have given but slight 
attention to the consumption of such relatively small 
amounts of such liquors as might be in existence in 
private ownership, and intended for consumption by 
the owner, his family or his guests, when the amend¬ 
ment and the act should take effect.” 

The language above quoted from the Supreme Court in 
tiie Street case not only disposes of the particular proposition 
that the court did not limit the effect of its decision to liquor 
constructively on the premises of the owner, but it disposes 
of the entire theory upon which the opinion of the solicitor’s 
office is predicated. It sweeps away all of the assumptions as 
to the intent of Congress with respect to liquor of this charac- 
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ter with the statement that the writer of the act may not have 
had such cases in mind but that the failure of Congress to 
attempt to deal with such liquor was “more probably because 
Congress would not consent to allow lawful possession and 
use of liquors in dwellings having storage facilities for them, 
while denying the only possible means of preserving and 
protecting such liquors to persons with less commodious 
homes.” 

This decision in the Street case goes much further than 
this. It says that in enacting the National Prohibition law 
“The Congress was concerned with the great problem of pro- 
venting the manufacture and sale of intoxicating liquors for 
beverage purposes in the future, and it seems to have given 
but slight attention to the consumption of such relatively 
small amounts of such liquors as might he in existence in 
private ownership and intended for consumption by the 
owner, his family, or his guests when the Amendment and 
Act should take effect There is a marked contrast between 
this view of the purpose of Congress in enacting the Volstead 
Act and the opinion of the solicitors office, which assumes 
that Congress intended to cut off every avenue through which 
owners of liquor lawfully acquired previous to national pro¬ 
hibition could get physical possession and control of such 
property. But the Supreme Court in tlie Street case went 
very much further than this. It said: 

“An intention to confiscate private property, even 
in intoxicating liquors, will not be raised by infer¬ 
ence and construction from provisions of law which 
have ample field for their operation in effecting a pur¬ 
pose clearly indicated and declared.” 
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The disposal of the application of Pollock for the removal 
of this whiskey to his home in accordance with the reeom- 

V 

mendation of the Solicitor’s otlice and the final order of the 
Commissioner of Internal Revenue would accomplish pre¬ 
cisely what the Supreme Court has thus so forcefully said was 
not the intention of Congress to be accomplished by the Vol¬ 
stead Act. 


Presumption as to Character of the Whiskey. 


Let us refer as briefly as possible to some of the other fea¬ 
tures of the opinion of the solicitor’s office in this case. It 
says: 


‘‘It is only reasonable to assume, as the Govern¬ 
ment did, that any liquor left in a free warehouse 
after the National Prohibition Act became effective, 
was held by the owners for non-beverage purposes and 
the distillers in whose warehouse it was stored were 
instructed to render the reports (on Form 1400), re¬ 
quired by section 33, supra. W hile such reports would 
not necessarily bind the owners of the liquor, an 
owner who would allow such report to stand unchal¬ 
lenged indefinitely is in a poor position to repudiate 
the same. It is true that liquor in the home for 

beverage use was not required by the act to be re¬ 
ported, but failure on the part of the owner to re¬ 
port liquor stored in a distillery warehouse where 

ordinarily nothing but liquor for non-beverage pur¬ 
poses remained, is in itself convincing evidence that 
he is holding it for other than beverage use. In 
fact, after it became apparent from the Street de¬ 
cision that the provisions of sec. 33 making lawful 
the possession of liquor in the home, applied to liquor 
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stored outside the home, it was specifically provided 
by T. D. 3129, approved February 17, 1921, amend¬ 
ing article 15 of regulation GO, as follows: etc.” 

This part of the opinion of the solicitor's office is a virtual 
admission that the decision in the Street case did apply to 
liquor in free distillery warehouses. The deduction made 
from Pollock’s conduct is entirely untenable. In the first 
place, the record shows and it is admitted by the answer that 
Pollock did not know until after this application for re¬ 
moval was made that the distillery warehouse had made a 
report on Form 1406 and T. D. 3129. He relied, as he had 
a right to rely, upon section 33 of the Volstead Act, and was 
prepared to resist any effort at confiscation of this whiskey 
whenever any movement was made by the Government to 
act upon the presumption that it was held for illegal pur¬ 
poses, and he was well within his legal rights in pursuing 
this course. The fact that T. D. 3129, approved February 17, 
1921, provided that within thirty days after that date the 
owner of liquor in storage warehouses held for beverage pur¬ 
poses should make report thereof on Form 1406 cannot op¬ 
erate to defeat Pollock’s common-law right to now remove 
this whiskey to his home under his pending application there¬ 
for, no appropriate action having been taken by the Govern¬ 
ment to confiscate the property. The Government agents 
had before them the statement made by the distillery superin¬ 
tendent on Form 1406 that it owned no whiskey in this ware¬ 
house, but that it held certain liquor including the Pollock 
lot, in storage. To use this state of facts as the opinion of the 
solicitor has used them to show that Pollock was holding this 
whiskey for other than beverage purposes is unwarranted in 
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any aspect of the case, but especially in view of the fact that 
the record before the Department shows that the whiskey 
was tax-paid at the beverage rate and no attempt was made 
to remove it during wartime prohibition. 

Transportation. 

Section 3 of the Volstead Act prohibits the “transporta¬ 
tion” of intoxicating liquors under certain circumstances. 
But let us see how the Supreme Court construed that section 
in the Street case mentioned above. The language of the 
court is as follows: 

“It is argued that the declaration herein that no 
person shall ‘possess/ ‘transport/ or ‘deliver’ intoxi¬ 
cating liquors is applicable to this case, because the 
warehouse company is not ‘authorized’ by the act to 
‘possess’ them, and because they cannot be used, even 
lawfully, by the plaintiff, unless delivered and taken 
away from the warehouse. 

“ ‘By the admissions the appellant is lessee of the 
room in which the liquors are stored, and he ‘is in 
the exclusive possession and control of them.’ 
Thereby the relation of the warehouse company to the 
liquors is restricted to the public function of furnish¬ 
ing such police, fire, and other protection to its build¬ 
ings and their contents as the law or its lease requires 
on the part of such company, and to allowing the 
plaintiff to have access to his property in order that 
he may remove it for an admittedly lawful purpose. 
The company could not sell, give away, or otherwise 
transfer the liquors to anyone other than, in this 
limited way, to the plaintiff owner. 

“The purpose of the 18th Amendment and of this 
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act considered, we cannot bring ourselves to the con¬ 
clusion that such a relation to the liquors on the part 
of the storage company as is here disclosed consti¬ 
tutes a possession of them within the meaning of this 
section of the act. 

“It is equally clear that to permit the owner to have 
access to the liquors to take them to his dwelling for 
lawful use is not a delivery of them within the mean¬ 
ing of this 3d section. 

“That transportation of the liquors to the home of 
appellant, under the admitted circumstances, is not 
such as is prohibited by the section, is too apparent 
to justify detailed consideration of the many pro¬ 
visions of the act inconsistent with a construction 
which would render such removal unlawful, and that 
the act is understood by the officers charged with its 
execution as permitting such transportation is shown 
by the provision of the regulations of the Bureau of 
Internal Revenue, authorizing permits for the trans¬ 
portation of liquors from one permanent residence of 
an owner to another in case of his removal, although 
no such transfer is in terms provided for by the act. 

“Clearly there is like administrative power under 
the act to so regulate the transfer of such stored liquors 
from a warehouse to the dwelling of the owner as to 
prevent their being used to evade the prohibitions 
of the act, or to substantially interfere with its effec¬ 
tive enforcement.” 

In other words, according to this decision the removal of 
intoxicating liquors from a storage warehouse to the home 
of the owner, for legitimate purposes, is not transportation 
within the meaning of the National Prohibition law. 

The question as to what Congress meant by the term 
“transportation” in the National Prohibition Act was 
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squarely before the court in the Street case. The decision 
below of Judge Knox had interpreted the term in a similar 
way to that applied by the Prohibition Commissioner’s office 
at the present time. In this connection, we desire to direct 
attention particularly to the discussion of that feature of 
the Street case by the attorneys for Street, which will be 
found at page 21 and a few following pages of the brief be¬ 
fore the Supreme Court in the Street case. 

The application of the term “transportation/’ as used in 
the statutes, must always be considered in the connection in 
which it appears. The decision of the Supreme Court in the 
case of U. S. vs. The Ohio Oil Company, 234 U. S., 561, in 
reference to the Uncle Sam Oil Company, hereinafter quoted, 
will illustrate the point. 


II. 

Interstate Commerce, 

The opinion of the Solicitor of Internal Revenue (Ex¬ 
hibit A to the Petition) deals in a very superficial way with 
the question of what constitutes interstate commerce, and 
the application to the Pollock case of the so-called Reed 
Amendment, which law prohibits the transportation in inter¬ 
state commerce of intoxicating liquors into a State the laws 
of which prohibit the manufacture and sale of such liquors. 

Our contention is that Pollock having legally purchased 
this whiskey before the effective date of the Volstead Act 
and nearly two years before the passage of the New York 
law prohibiting the manufacture and sale of intoxicating 
liquors in that State, no commerce or interstate commerce 
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can be involved in the removal of his private property from 
Baltimore to his home in New York City. 

The question naturally arises as to what constitutes com¬ 
merce or interstate commerce. 

In the case of Gibbons vs. Ogden, 9th Wheat., 1; 6 L. Ed., 
68, Chief Justice Marshall, in considering what interstate 
commerce was, said: 

“As men whose intentions require no concealment, 
generally employ the words which most directly and 
aptly express the ideas they intend to covey, the en¬ 
lightened patriots who framed our constitution, and 
the people who adopted it, must be understood to have 
employed words in their natural sense, and to have 
intended what they have said. * * *” 

“We know of no rule for construing the extent of 
such powers, other than is given by the language of 
the instrument which confers them, taken in con¬ 
nection with the purpose for which they were con¬ 
ferred. * * *” 

“The subject to be regulated is commerce; and our 
Constitution being, as was aptly said at the bar, one 
of enumeration, and not of definition, to ascertain 
the extent of the power it becomes necessary to settle 
the meaning of the word. * * *” 

Let us, therefore, see what the definition of the term com¬ 
merce, as considered both by the dictionaries and law dic¬ 
tionaries, really means. 

We find in the Century Dictionary the following defini¬ 
tions of corrtmerce: 

# 

“Commerce from commercium, trade, trafficking, 
com plus merx, merci, merchandise, ware. (1) Ex¬ 
change between men of the products of nature or 
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art; buying and selling together; trading, exchange 
of merchandise especially as conducted on a large 
scale between different countries or districts; includ¬ 
ing the whole of the transactions, arrangements, etc., 
therein involved. 

(2) Intercourse in the affairs of life dealings.’ , 

Popes Legal Definitions. 

‘“Commerce—the exchange of property, including 
the usual agencies of communication and transporta¬ 
tion to effect exchange and extending to the means 
employed to move the property involved and the per¬ 
sons making the contract ( People vs. Chicago 1. & L. 
Ry. Co., 223, Ill., 590). The various agreements 
which have for their object facilitating the exchange 
of the products of the earth or the industry of man, 
with an intent to realize a profit. Pardessus, Dr. 
Dorn. Note 1—Any reciprocal agreement between two 
persons by which one delivers to the other a thing 
which the latter accepts and for which he pays a 
consideration. If the consideration be money, it is 
called a ‘sale/ if any other thing than money it is 
called ‘exchange’ or ‘barter’ (Domat. Dr. Prib. liv. 1, 
tit. 7, sec. 1, Note 3). Congress has power, by the 
Constitution, to regulate Commerce with foreign na¬ 
tions and among the several States and with the In¬ 
dian tribes (1 Kent. Comm. 431; Story cont. sec. 1032, 
et seq.). The sense in which the word ‘commerce’ 
is used in the constitution seems not only to include 
traffic but intercourse and navigation, Story const, 
sec. 1057; 9 Wheat. (U. S.), 190, 191, 215, 229; 12 
Wheat. (U. S.), 419; 102 U. S., 691; 4 Bliss W. S., 
156; 31 Iowa, 187), but only such intercourse as con¬ 
sists in trade or traffic (1 Stew & P. (Ala.), 327.” 
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Black’s Law Dictionary. 

“Commerce—Intercourse by way of trade and 
traffic between different peoples or States and the citi¬ 
zens or inhabitants thereof, including not only pur¬ 
chase, sale, and exchange of commodities, but also 
the instrumentalities and agencies by which it is pro¬ 
moted and the means and appliances by which it is 
carried on, and the transportation of persons as well 
as of goods both by land and sea ( Brennan vs. 
Titusville, 153 U. S., 229; 38 L. Ed., 719; Railroad 
Co. vs. Fuller, 17 Wall., 568; 21 L. Ed., 710; Wind or 
vs. Caldwell, 14 How., 444; 14 L. Ed., 487; Cooley 
vs. Board of Wardens, 12 How., 299; 13 L. Ed., 996; 
Trade Mark cases, 100 U. S., 96; 25 L. Ed., 550; 
Gibbons vs. Ogden, 9 Wheat., 1; 6 L. Ed., 23; Brown 
vs. Maryland, 12 Wheat., 448; 6 L. Ed., 678; Bow¬ 
man vs. Railroad, 125 U. S., 465; 31 L. Ed., 700; 
Leisy vs. Hardin, 135 U. S., 100; 34 L. Ed., 128; 
Mobile County vs. Kimball, 102 U. S., 691; 26 L. 
Ed., 238. * * * Passenger cases, 7 How., 401; 

12 L. Ed., 702; Robbins vs. Shelby Co. Taxing Dist., 
120 U. S., 489; 30 L. Ed., 694; * * * Gillman 

vs. Philadelphia, 3 Wall., 724; 18 L. Ed., 96. Com¬ 
merce is a term of the largest import. It compre¬ 
hends intercourse for the purpose of trade in any and 
all its forms including the transportation, purchase, 
sale and exchange of the commodities between the 
citizens of our country and the citizens or subjects 
of other countries and between the citizens of differ¬ 
ent States. The power to regulate it embraces all the 
instruments by which such commerce may be con¬ 
ducted {Walton vs. Missouri, 91 U. S., 275; 23 E 
Ed., 347).” 
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Bouvier’s Law Dictionary. 

“Commerce, the various agreements which have for 
their object facilitating the exchange of products of 
the earth of the industry of men, with an intent to 
realize a profit. (Pardessus Dr. Com. N. 1.) Any 
reciprocal agreement between two persons by which 
one delivers to the other a thing, which the latter ac¬ 
cepts, and for which he pays a consideration.” 

Words and Phrases. 

“Commerce is defined in Gibbons vs. Ogden, 22 
U. S., 1; 6 L. Ed., 23, to mean not only traffic, but 
also intercourse when applied in States it means com¬ 
mercial intercourse as between them. This definition 
has been approved in many cases: Henderson vs. 
Wickham, 92 U. S., 259; 23 L. Ed., 543; Walton vs. 
Missouri, 91 U. S., 275, 23 L. Ed., 347; II. and St. 
J. R. Co. vs. Husen, 95 U. S., 465; 24 L. Ed., 257; 
Brown vs. Houston, 114 U. S., 622; 29 L. Ed., 257; 
State of Minn. vs. Barber, 136 U. S., 313; 34 L. Ed., 
455; Brimmer vs. Rebman, 138 U. S., 78; 35 L. Ed., 
862; Wright vs. Wright, 141 U. S., 62; 35 L. Ed., 
638; Freight Tax Case, 82 U. S., 232; 21 L. Ed., 146; 
Robbins vs. Shelby Co. Taxing Dist., 120 U. S., 489; 
30 L. Ed., 694; Broivn vs. Md., 25 U. S., 419; 6 L. 
Ed., 678; The License Cases, 46 U. S., 504; 12 L. Ed., 
256; Mobile County vs. Kimball, 102 U. S., 691; 26 
L. Ed., 238; Bowman vs. Chicago & N. W. R. Co., 
125 U. S., 465; 31 L. Ed., 700; Leisy vs. Hardin, 135 

U. S., 100; 34 L. Ed., 128; In re Rahrer, 140 U. S., 
535; 35 L. Ed., 572; U. S. vs. Knight Co., 156 U. S., 
1; 3 L. Ed., 325; P. Tel. Co. vs. W. N. Tel. Co., 96 

V. S., 1; 24 L. Ed., 708; Wilkinson vs. Rahrer, 140 
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U. S., 545; 35 L. Ed., 572; U. S. vs. Holliday, 70 
U. S., 407; 18 L. Ed., 182; Dillon vs. Erie R. Co., 
43 N. Y.; Supp. 320, etc. 

“Where a sale or exchange of commodities is be¬ 
tween parties from different States to be affected, so 
far as the immediate act of exchange goes, by trans¬ 
portation from State to State, it is commerce between 
the States within the meaning of the Constitution and 
the Sherman Act. But it is not the transportation 
that constitutes the transaction interstate commerce, 
that is an adjunct only, essential to commerce, but not 
the sole test. The underlying test is that the transac¬ 
tion, as an entirety, including each part calculated to 
bring about the result, reaches into two or more 
States, and that the parties dealing with reference 
thereto deal from different States. U. S. vs. Swift & 
Co., 122 Fed., 529. See U. S. vs. Joint Traffic Asso., 
175 U. S., 505; 45 L. Ed., 259; State Freight Tax 
Case, 82 U. S., 232; 21 L. Ed., 164. The word com¬ 
merce as used in the Federal Constitution declaring 
that Congress shall have power to regulate, etc., 
applies only to commodities which are the subject of 
purchase and sale. * * * Almy vs. Culf, 65 

U. S., 169; 16 L. Ed., 644; Trade Mark Cases, 100 
U. S., 82; 25 L. Ed., 550. The main object of com¬ 
merce is the sale and exchange of commodities ( Wel¬ 
don vs. Missouri, 91 U. S., 275; 23 L. Ed., 347). 
Commerce among the States as defined by the Su¬ 
preme Court of the U. S. is trade, traffic, intercourse, 
a dealing in articles of commerce between cities by its 
citizens or others and carried on in more than one 
State ( Groves vs. Slaughter, 40 U. S., 511; 10 L. Ed., 
800). 

“Anything which is designed to be transported for 
commercial purposes from one State to another and 
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is actually in transit, and any passenger who is 
actually engaged in any such interstate commercial 
transaction, and any car or carriage actually trans¬ 
porting or engaged in transporting such passenger or 
thing is the agency and subject-matter of interstate 
commerce. (In re Grand Jury, 62 Fed., 828). 

“A corporation domiciled in one State was engaged 
in interstate commerce when it shipped goods and 
merchandise to another State and there delivered 
them or caused them to be delivered to purchasers; 
the goods being commodities of barter and sale, the 
essence of commerce. Bateman vs. Western Star 
Milling Co., 20 S. W., 931; 932 Tex. Civ. App., 90.” 

According to the foregoing authorities “the essence of 
commerce” is barter and sale. To constitute commerce where 
transportation is an incident, it must be in furtherance of 
“commercial purposes” and constitute a feature of a “com¬ 
mercial transaction,” that is, one involving dealings between 
tu'o or more persons. To constitute interstate commerce, the 
transaction must be between parties in different States and 
involve “commercial intercourse,” which includes every in¬ 
cident of the transaction leading to a sale or exchange of 
commodities—the transactions being viewed as a whole. 
None of these essential elements are to be found in the 
Pollock case. In addition to this, some of these cases hold 
that it is not transportation that constitutes the transaction 
known as commerce, that is “an adjunct only,” however 
essential it may be to commerce. In some of the cases cited 
the courts have held that goods in interstate commerce, in con¬ 
templation of the clause of the Constitution under consid¬ 
eration, are “commodities of barter and sale” and “com¬ 
modities which are subject to purchase and sale.” 
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In the Pollock case the whiskey would not seem to meet 
this requirement for the owner is prohibited by law from 
selling it for any purpose. He has no license to sell it for 
even medicinal purposes and, furthermore, his application for 
a permit for its removal to his home shows, on its face, that 
it is for his own personal use and is in no sense on the market 
and not a commercial article so far as his control over it is 
concerned. So we find that, after applying every test 
afforded by the definitions of the terms commerce and inter¬ 
state commerce, the Pollock case does not come within the 
scope of any of them. 

The Heed Amendment. 

The Reed Amendment prohibits the transportation of 
liquor in interstate commerce. Ordinarily commerce means 
traffic, sale, or exchange. But if we assume that the term 
“commerce” is not to be construed to necessarily include sale 
or traffic, it must at least be intercourse. And if we further 
assume that it need not necessarily be commercial intercourse 
in the sense of there being dealings of a pecuniary nature, it 
must nevertheless in all cases be at least intercourse. Now, 
intercourse means some transaction between one person and 
another person, and these persons must be located in differ¬ 
ent States in order to make it interstate commerce. It is in¬ 
conceivable that there can be any intercourse when there are 
not two or more persons. A man cannot have intercourse 
with himself, and when he takes his own property from one 
place and carries it to another, no matter how far these places 
may be separated, he is not engaged in intercourse. 

In the very nature of things it is difficult to find decisions 
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of the courts bearing directly upon so elementary a proposi¬ 
tion as that no commerce is involved in the Pollock case. 
However, the decision of the Supreme Court in the case of 
the U. S. vs. The Ohio Oil Company, 234 U. S., at page 561, 
would seem to illustrate the point that there can be no trans¬ 
portation in interstate commerce in such a case as that of 
Mr. Pollock. In that case the court said, in referring to the 
Uncle Sam Oil Company: 

“This company has a refinery in Kansas and oil 
wells in Oklahoma, with a pipe line connecting the 
two which it has used for the sole purpose of conduct¬ 
ing oil from its own wells to its own refinery. It 
would be a perversion of language, considering the 
sense in which it is used in the statute, to say that a 
man was engaged in the transportation of water when¬ 
ever he pumped a pail of water from his well to his 
house. So as to oil. When, as in this case, a com¬ 
pany is simply drawing oil from its own wells across 
a State line to its refinery, for its own use, and that is 
all, we do not regard it as falling within the descrip¬ 
tion of the act, the transportation being merely an 
incident to use at the end.” 

In the Pollock case the transportation which would be in¬ 
volved in the removal of the whiskey is merely “an incident 
to the use at the end,” that is, at Mr. Pollock’s residence in 
New York City, but he has no pipe line to convey it; how¬ 
ever, an auto truck can legally perform the same function. 

Another decision to the same effect is that of U. S. vs. 65 
Casks Liquid Extract, 170 Fed. Rep., 455, in which District 
Judge Dayton said; 
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“It (Congress) did not in my judgment have power 
to restrict one from manufacturing in one State such 
product and removing it from that State to another 
for the purpose of personal use and not for sale.” 

This case arose under the Pure Food and Drug Act and 
the decision was affirmed by the Circuit Court of Appeals 
(175 Fed. Rep., 1022). Judge Goff, in delivering the 
opinion on appeal, said: 

“Appellants assign as error that the 65 casks of 
liquid extract were not prepared, used or shipped in 
any manner contrary to the laws of the U. S. and that 
the U. S. had no right through its officers to seize said 
casks or any part of them.” 

The expression here used that “the U. S. had no right 
through its officers to seize, &c.,” manifestly refers to the 
constitutional right discussed by the court below. In any 
event, the decision of Judge Dayton was affirmed and the 
circuit court of appeals did not question the soundness of his 
position that if the Pure Food and Drug Act was intended to 
cover such a case it would be unconstitutional to that extent. 

Another interesting fact in connection with this case is 
that it was cited with approval by the U. S. Supreme Court 
in the case of the Ilipolite Egg Co. vs. U. S ., 220 U. S., 45; 
55 L. Ed., 364; or it might be more accurately said it was 
distinguished from the Hipolite case in that the latter did 
involve an interstate commerce transaction. The correctness 
of Judge Dayton’s decision as to the constitutionality of a 
law of the character he described was not questioned by the 
Supreme Court in its reference to the case. 
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The Simpson Case. 

No decision has been found which includes such a removal 
of property, as now proposed, under the definition of com¬ 
merce or interstate commerce. The state of facts involved 
in every published decision on this question which has been 
found, which may seem to the contrary effect, involves the 
elements which clearly bring the case within the definitions 
above cited. It is true that some of the decisions use gen¬ 
eral language which does not make the distinction clear 
between those cases and the Pollock case, but each of those 
decisions are based upon a condition of facts, either expressed 
or in the very nature of the case in existence which clearly 
distinguish the Pollock case from them. 

A recent case of the kind just mentioned is that of United 
State*, plaintiff in error, vs. Everett L. Simpson, 250 U. S., 
405; 04 L. Ed., 635. In the opinion in this case delivered 
by Mr. Justice Van Devanter all of the leading cases 
previously decided by that court which may be construed as 
inconsistent with our theory of the law are cited, and it will 
be of interest in this connection to review the Simpson case 
and the other cases cited and distinguish them from the 
cases relied upon to support our contention. 

Beginning with the Simpson case, it may be said that the 
syllabus shows the nature of the one question before the 
court. It is as follows: 

“The transportation by the owner, in his auto¬ 
mobile, of intoxicating liquors for his personal use is 
comprehended by the Prohibition Act or the Reed 
Amendment of March 3, 1917, section 5, against the 
transportation of intoxicating liquors in interstate 
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commerce, except for scientific, sacramental, med¬ 
icinal, and mechanical purposes into any State, the 
laws of which prohibit the manufacture or sale therein 
of intoxicating liquors for beverage purposes.” 

This case involved a writ of error from the decision of the 
District Court of Colorado. The defendant, Simpson, went 
from one State to another and purchased some five quarts of 
whiskey and attempted to take it back to his home, in his 
own private automobile, for his own personal use. The ques¬ 
tion in the case was whether the transportation in a privately- 
owned automobile, no public carrier being involved, of liquor 
so purchased, involved interstate commerce in contemplation 
of the Reed Amendment. 

In the Simpson case there was necessarily traffic and com¬ 
merce. The question was whether there was transportation 
in interstate commerce; while in the Pollock case no traffic, 
commerce, or intercourse was involved. Judge Van De- 
vanter’s decision must be read with this distinction between 
the two cases clearly in view, for there is nothing in the 
opinion to indicate in the remotest degree that it was the 
purpose of the court to reverse its position in the numerous 
cases cited by us on the question of what constitutes interstate 
commerce. The rather broad language used by the court 
must be construed in connection with the state of facts mani¬ 
festly existing in that case, and hence cannot be held to 
apply to the Pollock case at all. 

Now, let us consider the following cases cited in the 
Simpson case: 

(1) Danciger vs. Cooley, 248 U. S., 319; 63 L. Ed., 266. 
This case involves the arrangement between an interstate 
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shipper of intoxicating liquors and consigned to shipper’s 
order and his private agent at the point of destination by 
which the bills of lading with sight draft attached are sent to 
such agent, who was to collect drafts from the consignee be¬ 
fore turning over the bills of lading. On the face of the 
opinion there was a commercial transaction of such a nature 
as to clearly distinguish the case from that of Pollock and 
tho decisions cited in support of his contentions. 

(2) Kelley vs. Rhode, 188 U. S., 1; 47 L. Ed., 359. This 
case involves the validity of a tax assessed and collected by 
Laramie County, Wyoming, upon a flock of 10,000 sheep 
while being driven from the State of Utah to a railroad 
station in Wyoming for shipment to market. The question 
was whether such transportation was transportation in inter¬ 
state commerce. The Rhode case manifestly involved inter¬ 
state commerce, as the sheep were being shipped through 
from one State to another en route to market. It was con¬ 
ceded that if they had been transported from and to the same 
points by railroad the tax could not have been assessed. The 
only question was whether the driving of them and grazing 
them on the way constituted such transportation in inter¬ 
state commerce. The court simply held that transportation 
in interstate commerce was involved in the particular facts 
of that case. 

(3) United States vs. Chavez, 228, U. S., 525; 57 L. Ed., 
950. This case clearly involves commerce in the ordinary 
acceptation of the term between this country and Mexico in 
violation of the proclamation of the President made in 
pursuance of law prohibiting the shipment of arms and 
ammunition into Mexico, where the arms and ammunition 


were carried on the person of the defendant, and whether the 
offense became complete by the shipment in this country 
without regard to whether the delivery was actually made in 
Mexico. This case is based upon a state of facts clearly 
showing commerce with a foreign country and bears no 
analogy to the facts in the Pollock case. 

(4) United States vs. Messa, 288 U. S., 533; 57 L. Ed., 
953. This case is based upon a similar condition of facts 
and decided at the same time as the Chavez case last 
considered. 

(5) Pipe Line Cases.— United States vs. Ohio Oil Com¬ 
pany, 234 U. S., 548; 58 L. Ed., 1159. This is the case 
above cited by us and relied upon to establish the very dis¬ 
tinction we are now making between two distinct lines of 
cases, namely, the one class involving commerce and the 
other involving simply the removal of one’s personal goods 
previously acquired. The citation of this case by Justice 
Van Devanter in the Simpson case shows that the Supreme 
Court had no intention in its decision in the Simpson case 
to overrule or modify its numerous decisions previously 
rendered and which fix the legal status of the removal by 
one of his own goods from one State to another as not being 
interstate commerce. 

(G) United States vs. Hill, 248 U. S., 420; 63 L. Ed., 337. 
The opinion of the court delivered by Justice Day shows that 
the defendant, being in the State of Kentucky, intended to 
go and be carried by means of a common carrier engaged in 
interstate commerce from the State of Kentucky into the 
State of West Virginia, and intended to carry upon his 
person as a beverage for his personal use a quantity of in- 
5 1 
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toxicating liquor, to wit, one quart thereof, into the State of 
West Virginia, and did in the State of Kentucky purchase 
and procure a quantity of intoxicating liquor, to wit, one 
quart thereof contained in bottles and did then and there 
board a certain trolley car being operated by common carrier, 
a corporation engaged in interstate commerce. 

There can be no question of commerce and interstate com¬ 
merce and the instrumentalities of interstate commerce all 
being involved in the facts in the Hill case, which were fairly 
before the court when the opinion was rendered. In the 
Hill case the court used this significant language: 

“The transportation of liquor upon the person of 
one being carried in interstate commerce is within the 
well-established meaning of the words ‘interstate 
commerce/ U. S. vs. Chavez, 228 U. S., 525; 57 L. 
Ed., 950. 

“Congress in the passage of the Reed Amendment 
must be presumed to have had, and in our opinion 
undoubtedly did have, in mind this well-known and 
often-declared meaning of interstate commerce. It 
had already provided in the Wilson Act for State con¬ 
trol over liquor after its delivery to the consignee in 
interstate commerce. In the Webb-Kenyon Act it 
had prohibited the shipment of liquor in interstate 
commerce where the same was to be used in violation 
of the law of the State into which it was transported. 
In the passage of the Reed Amendment it was in¬ 
tended to take another step in legislation under the 
authority of the commerce clause. The meaning of 
the act must be found in the language in which it is 
expressed, when, as here, there is no ambiguity in the 
terms of the law. The order, purchase, or transporta¬ 
tion in interstate commerce, save for certain excepted 
purposes, is forbidden.” 
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There is nothing in this opinion which affects the Pollock 
case. It does not involve any “order, purchase, or transporta¬ 
tion in interstate commerce” as those terms are defined in the 
dictionaries, the law dictionaries and by the judges of the 
courts in their decisions. 

The Hill case, instead of being an authority against our 
contention, by its language manifestly supports our position. 

In the Simpson case, Justice Clark filed a dissenting opin¬ 
ion. What Justice Clark said in this minority opinion over¬ 
looked the commercial feature of the transaction of the de¬ 
fendant, namely, the purchase as well as the transportation of 
the goods, which two features when taken together mani¬ 
festly form the basis of the opinion of the court that inter¬ 
state commerce was involved in the transaction. In this case 
the purchase of the liquor, its transportation into another 
State and the means employed for its transportation were all 
manifestly considered together by the court as parts of one 
transaction, which transaction as a whole constituted inter¬ 
state commerce. Such a view conforms to the definitions of 
commerce given above. 

From these definitions it can be readily seen that the ma¬ 
jority of the court may have had excellent reason for not 
agreeing with the dissenting opinion of Justice Clark in the 
Simpson case, but as the Pollock case involves no such ele¬ 
ment as traffic, purchase, or sale, or commerce in any sense, 
the reasoning of this dissenting opinion is particularly ap¬ 
plicable to the Pollock case, and there is absolutely nothing 
in the opinion of the court as delivered by Justice Van De¬ 
venter to indicate that the court as a body would not have 
taken the same view as Justice Clark expressed if the facts 
had been such as admittedly exist in the Pollock case. 
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The decision of the Supreme Court in the case of the Fed¬ 
eral Base Ball Club of Baltimore vs. The National League, 
which was rendered on May 29, 1922, and after the decision 
in the case of U. S. vs. Simpson, shows that that court had no 
intention in the latter case of reversing or modifying the 
position it has taken in Gibbons vs. Ogden and the long line 
of decisions which followed it. In this Base Ball case the 
Supreme Court said: 

“The decision of the Court of Appeals went to 
the root of the case and if correct makes it unneces¬ 
sary to consider other serious difficulties in the way of 
the plaintiff’s recovery. * * * According to the 

distinction insisted upon in Hooper vs. California, 
155 U. S., 648, 655, the transport is a mere incident, 
not the essential thing. That to which it is incident, 
the exhibition, although made for money would not 
be called trade or commerce in the commonly ac¬ 
cepted use of those words. As it is put by the de¬ 
fendant, personal effort, not related to production, is 
not a subject of commerce. That which in its con¬ 
summation is not commerce, does not become com¬ 
merce among the States ■ because the transportation 
that we have mentioned takes place. }> 

The decision of the Court of Appeals of the District of 
Columbia which is so sweepingly indorsed by the Supreme 
Court in the above quotation is to be found in 269 Fed. Rep., 
681. In that case Chief Justice Smyth, in delivering the 
opinion of the court, said (p. 684): 

“(1) The Sherman Act, in section 1, declares every 
contract, combination, or conspiracy ‘in restraint of 
trade or commerce among the several States * * * 
to be illegal,’ and, in section 2, condemns every per- 
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son who shall monopolize, or attempt to monopolize, 
or combine with others to monopolize, that trade or 
any part thereof. ‘The word “trade,” in its broad¬ 
est signification, includes, not only the business of 
exchanging commodities by barter, but the business 
of buying and selling for money, or commerce and 
traffic generally.’ May vs. Sloan, 101 U. S., 231, 237 
(25 L. Ed., 797). It means ‘the buying as well as the 
selling of property.’ United States vs. United States 
Steel Corporation et al. (D. C.), 223 Fed., 55, 177. 
Webster’s Dictionary defines trade as ‘the act or busi¬ 
ness of exchanging commodities by barter; the busi¬ 
ness of buying and selling for money, commerce, 
traffic, baiter’—and says that ‘commerce, in its sim¬ 
plest signification, means exchange of goods. * * * 
It may be said to be trade, traffic, or exchange be¬ 
tween different places and communities.’ And, ac¬ 
cording to the Century Dictionary, commerce is de¬ 
fined as ‘interchange of goods, merchandise or prop¬ 
erty of any kind; trade; traffic.’ ‘Commerce, briefly 
stated, is the sale or exchange of commodities.’ United 
States vs. Swift & Co. (C. C.) 122 Fed., 529. Sub¬ 
stantially the same definitions are given in the cases 
of United States vs. E. C. Knight Co., 156 U. S., 1; 
15 Sup. Ct. 249; 39 L. Ed., 325; Gibbons vs. Ogden, 
9 Wheat., 1, 189, 190; 6 L. Ed., 23; Gloucester Ferry 
Co. vs. Pennsylvania, 114 U. S., 196; 5 Sup. Ct., 826; 
29 L. Ed., 158; In re Charge to Grand Jury (D. C.) 
151 Fed., 834. 

“Through these definitions runs the idea that trade 
and commerce require the transfer of something, 
whether it be persons, commodities, or intelligence, 
from one place or person to another. The concomit¬ 
ant of this concept is the principle, approved by the 
Supreme Court of the United States, that ‘importa¬ 
tion into one State from another is the indispensable 
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element, the test, of interstate commerce.” Inter¬ 
national Text Book Co. vs. Pigg, 217, U. S., 91; 30 
Sup. Ct., 481, 54 L. Ed, 678; 27 L, R. A. (N. S.), 
493; 18 Ann. Cas, 1103.” 

The attorneys for respondent invoke the “White Slave” 
cases to sustain their contention. We do not think those 
cases have any application to the Pollock case. They do not 
involve the transportation of goods or commerce in goods, 
and they hear no evidence that the Supreme Court in ren¬ 
dering them had any intention of departing from its posi¬ 
tion in Gibbons vs. Ogden, and the long line of decisions 
consistent therewith, which are cited by us and are now re¬ 
lied upon to support our contention that no interstate com¬ 
merce is involved in the removal of goods as in the Pollock 
case. 

The “White Slave” cases involve the so-called “White 
Slave Traffic Act.” The theory of that law, it would seem, 
is that the inducing of a woman to go from one State to an¬ 
other for the purpose of prostitution or immoral purposes, 
where the transportation and other expenditures of money 
are made by the person causing the transportation to take 
place, causes such traffic or intercourse as to constitute inter¬ 
state commerce. As stated, they do not in any sense involve 
commerce in goods and chattels, and require no further con¬ 
sideration in this connection. 

From the authorities cited it would seem that nothing 
could be clearer than that the removal by Pollock of his own 
goods long held in his possession, from a warehouse in Balti¬ 
more to his home in New York for his personal consumption, 
would in no way constitute commerce or interstate commerce 
in contemplation of the Reed Amendment. 
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Possession. 

In their brief in the court below the attorneys for the re¬ 
spondent (appellee here) said: 

“That relator is not possessed of the whiskey for tho 
removal of which a permit is sought in this proceeding 
as required by section 33 of the National Prohibition 
Act.” 

The argument on this phase of the case really involves 
three distinct propositions, viz: 

(1) Did Pollock by the purchase, for a valuable considera¬ 
tion, of and the delivery to him of the warehouse receipts in 
question on December 18, 1919, acquire such legal title to 
and possession of the whiskey as would make his title and 
possession complete on that date, if the War Prohibition Act 
had never been passed? 

(2) Whether under the War Prohibition Act it was legal 
for Pollock to purchase the whiskey on the date named for 
beverage uses after that act should expire by limitation. 

(3) Whether, if the two preceding questions are answered 
in the affirmative, the taking effect of the Volstead Act 
before the expiration of the War Prohibition Act caused the 
ownership and possession of the whiskey to become illegal in 
contemplation of the latter act so as to warrant the denial of 
the application for a permit for its removal? The second and 
third of these propositions have already been fully discussed. 
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In the absence of a valid Federal statute to the contrary, 
the authorities may be said to be unanimous upon the prop¬ 
osition that the local law and commercial usages at the place 
where the goods, covered by a warehouse receipt, are located, 
govern as to what constitutes their delivery and legal posses¬ 
sion for all purposes. 

Union Trust Co. vs. Wilson, 198 U. S., 530. 
Patterson vs. Dale, 196 Fed., 5. 

Swedish Nat. Bank vs. First Nat. Bank, 89 Minn., 98, 
99; 99 Am. St. Rep., 549; 94 N. W., 218. 
Ilallgarten vs. Oldham, 135 Mass., 1; 46 Am. Rep., 
433. 

Etheridge vs. Epeery, 139 U. S., 276; 35 L. Ed., 176. 
Bramberger vs. Schoolfield, 160 U. S., 149; 40 L. Ed., 
374. 

Hartford F. Ins. Co. vs. Chicago, M. & St. P. R. Co., 
175 U. S., 91; 44 L. Ed., 84. 

See Security Warehousing Co. vs. Hand, 206 U. S., 
415; 51 L. Ed., 1117. 

The law and commercial usages of Maryland, where the 
whiskey is located, is clearly and forcefully stated in the case 
of State vs. Bryant, 63d Maryland, 67. In that case the 
court said: 

“The Act of 1876, chap. 262, section 1, provides 
that ‘all bills of lading, warehouse, elevator or storage 
receipts for goods and chattels of any kind stored or 
deposited or acknowledged to be stored or deposited 
for any purpose in any warehouse, elevator or other 
place of storage or deposit in this State’ shall be and 
hereby are constituted and declared to be negotiable 
instruments and securities (unless it be provided in 
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express terms to the contrary on the face thereof) in 
the same sense as bills of exchange and promissory 
notes, and full and complete title to the property in 
said instruments mentioned or described, and all 
rights and remedies incident to such title or arising 
under or derivable from said instruments, shall inure 
to and be vested in each and every bona fide holder 
thereof for value all together unaffected by the rights 
or equities whatsoever of or between the original or 
any other prior holder of the parties to the same of 
which such bona fide holder for value shall not have 
had actual notice at the time he became such. * * * 
“The language of the act is ‘bills of lading,’ ‘ware¬ 
house receipts,’ and ‘storage receipts.’ These instru¬ 
ments were well known to commercial men, and the 
rights of parties well defined by law before the passage 
of the act. Goods and chattels in the hands of the 
carrier were incapable of being actually delivered dur¬ 
ing transit and after they arrived at the place of de¬ 
livery it might be to the interest and convenience of 
the owner, that they should be stored to await a future 
sale. Hence, for the purpose of facilitating business 
transactions, the law recognizes bills of lading, ware¬ 
house, elevator, and storage receipts as the symbol of 
the property represented by them, by the delivery or 
endorsement of which the title to the 'property was 
transferred to the holder. They stood in the place of 
the property and operated as a constructive or sym¬ 
bolical delivery of the property itself. They were 
in a sense quasi negotiable; that is to say, negotiable 
so far as to pass title to the transferee, but they were 
not negotiable in the same manner as bills of ex¬ 
change and promissory notes. * * * 

“The Legislature was dealing with bills of lad¬ 
ing, storage receipts and other like commercial 
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instruments—instruments at that time well known 
to the commercial law, but which were negotiable only 
so far as to pass title to the property. It was such 
instruments as these, that the act declared should be 
negotiable in the same manner as bills of exchange 
and promissory notes, and that full and complete 
title to the property mentioned in such instruments 
should inure to and be vested in each and every bona 
fide holder.” 

The effect of the sale and delivery of a warehouse receipt 
where the law of the State with respect to the matter is such 
as that of Maryland, was thoroughly considered by the Su¬ 
preme Court in the case of Union Trust Co. vs. Wilson, 198 
U. S., 530; 49 L. Ed., 1154, in which the court said: 

“No question under the statute of Illinois is sug¬ 
gested. Apart from statute a warehouse receipt sim¬ 
ply imports that the goods are in the hands of a cer¬ 
tain kind of bailee. A bailee asserting a lien for 
charges has a technical possession of the goods. But 
it always is recognized that if the bailee of the owner 
by direction of the latter assents to becoming bailee 
for another to whom the owner has sold, mortgaged 
or pledged the goods, the change in the character 
of the bailees holding satisfies the requirement of a 
change of possession to vindicate the sale or pledge. 
Therefore, it is common for certain classes of bailees 
to give receipts to the order of the bailor, because, by 
a receipt in that form the bailee assents in advance 
to becoming the bailee for any one who is brought 
within the terms of the receipt by an endorsement of 
the same. That at least is the argument of Benjamin 
on Sales, 2d Ed., 676; 6th Am. Ed., 795, sec. 817, is 
the understanding of merchants and is the principle 
adopted as to public warehouse receipts by the statute 
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of Illinois (Rec. Stat., chap. 114, sec. 24), and prob¬ 
ably adopted by the courts apart from statute. Union 
Trust Co. vs. Trumbull, 137 Ill., 146, 173; 27 N. E., 
24; Northrup vs. First Nat. Bank, 27 Ill. App., 527; 
Millhiser Mfg. Co. vs. Gallego Mills Co., 101 Va., 
579, 589; 44 S. E., 760; Hallgarten vs. Oldhams, 135 
Mass., 1, 10; 46 Am. Rep., 433. The transfer of the 
receipt is not a symbolical delivery, it is a real de¬ 
livery, to the same extent as if the goods had been 
transported to another warehouse named by the 
pledgee” 

To the same effect are many authorities which will be 
found in 40 Cyc., 411-414. 

These authorities sweep away the ground work of the argu¬ 
ment of counsel for the respondent, but the unsoundness of 
his argument does not stop here. In attempting to show that 
the Pollock case is analogous to the Connclli vs. Moore, — 
U. S., —, and not to the Street case. The contention is made 
that in the first two the relation of bailor and bailee exists, 
while in the Street case that there is no bailment and no 
such relation. As a matter of law, the relation of bailor and 
bailee exists to the same extent in all three of the cases, and 
all are governed by the law respecting bailments. The only 
difference in law between the Street and Pollock cases, so far 
as the law of bailments is concerned, is that in the former the 
goods are held by the bailee without any receipt which would 
operate to transfer the property by its delivery. There is 
absolutely no difference in law between the obligation of the 
bailee to the owner, whoever he may be at any particular 
time; the ownership and rights thereunder simply remain 
constant in the Street class of bailment, and might have 
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changed from day to day in such bailment as that of Pollock. 
At least that would have been the legal effect of such bail¬ 
ment before war-time prohibition under the law of Maryland. 

In the case of the National Safe Deposit Co. vs. Stead, 
250 Ill., 584; 95 N. E. Rep., 973, the court said: 

“Where a safe-deposit company leases a box or safe, 
and the lessee takes possession and places valuables 
therein the relation of bailor and bailee is created, 
though the deposit company has no knowledge of the 
character or description of the property, and is not 
expected to know and cannot open the safe except by 
use of its key in connection with another key in the 
possession of the lessee.” (Ed. Note.—For other 
cases see Warehouseman, Cent. Dig., secs. 11-14; Die. 
Dig., sec. 10.) 

“Since the relation between the lessor and lessee 
of a safety-deposit box is that of bailor and bailee, the 
lessor is in legal custody and control of the contents 
of the box and bound to use ordinary care for its 
safety while the lessee is living, and on his death to 
deliver the property only to the person or persons on 
whom the law casts the title and right of possession.” 
(See also State vs. Kelsey, 53 N. J. 590; 22 
Atl., 342; N. J. Title Co. vs. Rector, 76 N. J., 587; 74 
Atl., 931.) 

The case of the National Safe Deposit Co. vs. Stead and the 
cases therein cited completely dispose of the argument of 
counsel as to a distinction in law between the Street and 
Pollock cases. 

The attention of the court is urged to the case of Patterson 
vs. Dale, 196 Fed.. 5, which involved warehouse receipts for 
whiskey stored in a bonded warehouse, and the right to title 
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and possession of the holders of the warehouse receipts as 
they relate to warehousemen, creditors and the Government. 

This decision treats in an exhaustive way not only the 
question of symbolical delivery of the goods by the delivery 
of warehouse receipts, but deals in a thorough way with the 
character of the control of and interest in the goods by the 
Government, quoted a sample of the ware house certificate 
issued and required for goods in bonded warehouses, the Fed¬ 
eral laws and regulations with respect to the custody of the 
goods and the collection of the Internal Revenue tax thereon, 
and makes clear the difference between such bailment and 
that of a public warehouse which is in no way affected or 
controlled by Federal laws. 

From the foregoing authorities it cannot be successfully 
denied that the purchase of the warehouse receipts and the 
possession by Pollock was complete so far as bringing the case 
within the excepted classes of section 33 of the Volstead Act 
is concerned unless the transaction involving such owner¬ 
ship and possession were in violation of the Wartime Prohi- • 
bition Act. This question has already been considered by us. 

Other Authorities Cited. 

The citation by attorneys for the respondent of the case of 
Grogan vs. Walker & Sons, decided by the Supreme Court 
on May 15, 1922, is very unfortunate for their contention, 
for there the court reiterated its position, not only in the 
Street case but also its position in the case of United States 
Trust Company vs. Wilson, 198 U. S., 530-537, from which 
we have quoted, and where that court held that a delivery of 
the warehouse receipts “is a real delivery to the same extent 
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as if the goods had been transported to another warehouse 
named by the pledgee The fact that the Supreme Court 
itself in the Grogan case has so connected the Street case and 
the Wilson case leaves no doubt as to what would be the atti¬ 
tude of that court on such a case as that of Pollock. 

The case of Fitzjuh vs. Mitchell, 277 Fed., 966, cited by 
counsel, involved liquor in a bonded warehouse and is clearly 
within the same class as that involved in the Cornelli case. 
The quotation made from that opinion can have no possible 
bearing on the Pollock case. 

Certainly the authorities cited by counsel to the effect that 
courts will not grant relief in aid of the accomplishment of 
an illegal purpose can have no application to the Pollock 
case. 

Conclusion. 

In the Street case the court decided that Mr. Street was in 
legal possession of the liquor in question, although it was 
situated in a warehouse belonging to the Safe Deposit Com¬ 
pany and at an indefinite distance from his dwelling. It is 
true that in the Street case Mr. Street had a special room 
which he had rented in the Safe Deposit Company’s ware¬ 
house and in which he kept this liquor, whereas in the case 
at bar no special room is reserved; but examination of the 
Street case will clearly show that the fact that there was a 
separate room was not the determining factor in the decision 
and makes no difference in law between that and the Pollock 
case. 

The real ground of the decision and the distinction made 
by that court between whiskey in a public warehouse from 
that in a bonded warehouse appears clearly from the opinion 
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of the court in the case of Cornelli vs. Moore, where the 
Supreme Court says, in speaking of its previous opinion in 
the Street case: 

“Counsel urge Street vs. Lincoln Safe Deposit Com¬ 
pany, supra, against this conclusion, and as sustain¬ 
ing their contention. In that case, by motion to dis¬ 
miss, it was admitted that Street was the lessee of a 
room in the Deposit Company’s warehouse, in which 
he had stored liquors, acquired prior to the effective 
date of the National Prohibition Act, which liquors 
were ‘in his exclusive possession and control and are 
intended and will be used only for personal consump¬ 
tion by himself and the members of his family or his 
bona fide guests.’ The storage-room was obviously 
for use of a convenience very commonly employed 
and contributory to his dwelling, and therefore, for 
the reasons stated in that opinion, it was concluded 
that the National Prohibition Act did not render un¬ 
lawful the storage of liquors there involved o. their 
transportation, under proper permit, to the dwelling 
of the owner for lawful uses. And this difference in 
the facts in the case from those in the cases a bar 
removes it as a precedent. There is no analogy in 
Street’s relation to the room in the Deposit Company’s 
warehouse and appellants’ relation to bonded ware¬ 
houses. They (appellants) had neither control, 
access to or possession of the spirits they purchased. 
Mere ownership was not the equivalent. Under sec¬ 
tion 33 there must be ownership and possession in 
one’s private dwelling, and that character cannot be 
assigned to the bonded warehouses of the Govern¬ 
ment.” 

When the difference between the status of the owner of a 
certificate issued by the distiller for whiskey in a Govern- 
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ment bonded warehouse and the owner of a certificate for 
whiskey issued by a warehouse to such owner of liquor de¬ 
posited in a free warehouse is understood, there will be no 
difficulty in appreciating the force and effect of this reason¬ 
ing of the court. The difference is radical, but it must be 
clearly understood in order to do justice to this case. In the 
case of the bonded warehouse, it is true, as stated in the 
court’s opinion just quoted, that the holders of the whiskey 
certificates representing whiskey stored in the bonded ware¬ 
houses “had neither control, access to or possession of the 
spirits they purchased.'’ 

The Government does not recognize the owner of the 
certificate at all. It deals only with the distiller. The dis¬ 
tiller who issued it. The person who manufactured and 
placed the whiskey in the bonded warehouse. The holder 
by virtue of his purchase of a whiskey certificate does not 
acquire the right to go to the bonded warehouse where it is 
stored and demand delivery of the wdiiskey which it repre¬ 
sents on surrender of the certificate, as is the case of an owner 
of a free warehouse certificate. He has that right as against 
the distiller issuing the certificate ordinarily according to 
the terms of the certificate itself, but the whiskey is, never¬ 
theless, entirely under the control of the Government and 
the distiller issuing the certificate has no power to deliver the 
liquor itself to the holder of the certificate, or permit such 
holder to remove it until the Government grants permission. 
The Government will not deliver the whiskey to anyone ex¬ 
cept the distiller, or some one holding a special order from 
him, no matter how many certificates are produced. And 
for that reason the court in the Cornelli case was right in 
saying that the holder of the bonded warehouse certificate 
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“had neither control, access to or possession of the spirits 
they purchased.” He owned the liquor by virtue of the 
purchase of the certificates, but “mere ownership was not the 
equivalent.” 

This will clearly appear by reference to the case of Patter- 
son vs. Dale, 196 Fed., 8, which cites the regulations of the 
Internal Revenue Department bearing upon the matter. 

The liquor in the bonded warehouse under these regula¬ 
tions is in the possession of the Government in the strictest 
sense of the word. Not merely because the Government has 
it under lock and key—not merely because nobody can get 
it until the Government tax has been paid, but because while 
it is on storage there the Government, under the law, retains 
the right to do certain things with the liquor, such as gaug¬ 
ing it from time to time for purposes of its own as a means 
of ascertaining the revenue which it is to derive from it, etc. 

The holder of the free warehouse certificate has control, 
access to and possession of the spirits represented by it in 
this case to the same extent as he had in the Street case, and 
for the same reasons as those given in the latter case, where 
it was said: 

“* * * the relation of the warehouse company 

to the liquors is restricted to the public function of 
furnishing such police, fire, and other protection to 
its buildings and their contents as the law or its lease 
requires on the part of such company and to allowing 
the plaintiff to have access to his property in order 
that he may remove it for an admittedly lawful pur¬ 
pose. The company (that is, the warehouse com¬ 
pany) could not sell, give away, or otherwise transfer 
the liquors to anyone other than in this limited way 
to the plaintiff owner” (254 U. S., 92-93). 

7 1 
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This expresses precisely the status of the Ilannis Distilling 
Company in the ease at bar. It had the liquor, of course, 
locked up in its warehouse and the holder of the warehouse 
receipts could upon demand get actual possession of the 
same; the holder of the receipts could demand entrance at 
any time to the warehouse for the purpose of getting his 
whiskey, provided, of course, he paid any charges due on it 
in the one case as well as in the other. In neither case 
could the warehouse company “sell, give away, or otherwise 
transfer the liquors to anyone other than in this limited way 
to the plaintiff owner.” In the Street case the court said: 

“The purpose of the Eighteenth Amendment and 
of this act considered, we cannot bring ourselves to 
the conclusion that such a relation to the liquors on 
the part of the storage company as is here disclosed 
constitutes a possession of them within the meaning 
of this section of the act” (254 U. S., p. 93). 

If the whiskey in question here is in the possession of the 
warehouse company, it must be in the possession of Mr. 
Pollock, the owner of the certificates. 

“By the possession of a thing we always conceive 
the condition in which not only one's own dealing 
with the thing is physically possible, but every other 
person's dealing with it is capable of being excluded” 
(Webster Lumber Co. vs. Keystone Lumber Co., 51 
W r . Ya., 545, 554 ^ Sullivan vs. Sullivan, 66 N. Y., 
37). 

The simple truth is that the Hannis Distilling Company 
is merely keeping this liquor for the owner of the certificate. 
It can do nothing with it. It could not make use of it in 
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any way—could not exercise any control over it. How can 
one be said to possess a thing when he has no right to put his 
hands on it or use it for any purpose? He is in fact a mere 
custodian. Possession is “that condition of fact under which 
one can exercise his power over a corporal thing at his pleas¬ 
ure, to the exclusion of all other persons” (31 Cyc., p. 924, 
citing Rice vs. Frayser, 24 Fed., 400, 463). 

“A person may have possession of a thing through 
another who has the physical control for the time 
being and for some definite purpose” (31 Cyc., 924, 
etc.). 

The warehouseman is a mere custodian of property for 
others for hire. 

“The warehouseman is liable to the holder of a 
receipt for the conversion of the property to his own 
use” (40 Cyc., 412; Leuthold vs. Fairchild, 35 Minn., 
99; 27 N. W., 503; 28 N. W., 218). 

In this connection attention is called to Cyc., page 293, 
“Possession,” where it is said: 

“Possession is a word of ambiguous meaning 
whether considered in its relation to real or personal 
property, and this is specially true where it occurs in 
statutory provisions,” 

citing Barns vs. Fosbrooke, 18 C. B., N. S., 515, 520, and 
Fegrara vs. Carson, 10 Bosw. (N. Y.), 505, 514, wherein in 
the latter case the court said: 

“The word ‘possession/ so susceptible of various 
constructions, is particularly so in statutes, where its 
meaning must be ascertained from the purpose of the 
whole statute and the context where it is used.” 
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The Supreme Court in the Street case applied exactly this 
principle to the term “possession” as used in the Volstead 
Act, where it says : 

“The purpose of the Eighteenth Amendment and 
of this act considered, we cannot bring ourselves to 
the conclusion that such a relation to the liquors on 
the part of the storage company as is here disclosed 
constitutes a possession of them within the meaning 
of this section of the act” (254 U. S., 93). 

And further: 

“It may be that the custody of liquors by a ware¬ 
house company was thus not declared to be unlawful 
because the writers of the act did not have such a case 
in mind, but it was more probably because Congress 
would not consent to allow lawful possession and use 
of liquors in dwellings having storage facilities for 
them, while denying the only possible means of pre¬ 
serving and protecting such liquors to persons with 
less commodious homes. The Congress were con¬ 
cerned with the great problem of preventing the 
manufacture and sale of intoxicating liquors for 
beverage purposes in the future, and it seems to have 
given but slight attention to the consumption of such 
relatively small amounts of such liquors as might be 
in existence in private ownership and intended for 
consumption by the owner, his family or his guests, 
when the amendment and the act should take effect” 
(254 U. S., p. 95). 

This shows, when taken in connection with the subsequent 
case, the Cornelli case, that while the word “possession” 
should not be construed so as to include the enormous quan¬ 
tities of liquor on storage in bonded warehouses all over the 
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country, it might fairly be construed (having in view the 
considerations mentioned) so as to include the relatively 
small amounts of such liquors as might be in private owner¬ 
ship—in the private warehouses. 

When Mr. Pollock purchased the warehouse receipts for 
this whiskey in December, 1919, about three years ago, there 
was no law which would have prohibited him from removing 
the whiskey from Baltimore to some such place as the Lincoln 
Safe Deposit Company storage-rooms in New York. If our' 
contentions in other respects are correct this proposition is 
virtually admitted by the answer of the respondent to para¬ 
graph 11 of the petition, which quotes from the letter of in¬ 
structions of the Internal Revenue Bureau of July 17, 1922, 
to the Prohibition Director at Baltimore as follows: 

“Any one who had legal title to the whiskey prior 
to July 1, 1919, might have removed it to his resi¬ 
dence for beverage purposes any time prior to January 
17, 1920, and if such course was not pursued it was 
solely the fault of the owner” (Petition, page 6). 

Our contention is that Pollock had a legal right to pur¬ 
chase the whiskey during war time prohibition for use as a 
beverage after the expiration of that law by limitations; and 
for its potential value for beverage purposes after war pro¬ 
hibition which potential value was reflected in the price paid 
for these warehouse receipts and all other warehouse receipts 
for whiskey whether tax paid or in bond which were bought 
and sold on the market at that time; that all he had to do 
was to hold the whiskey during that period in such position 
as to rebut any prima facie presumption that it was to be used 
for beverage purposes during the war. The removal and stor- 
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age of this whiskey in the Lincoln Safe Deposit Company 
storage-rooms at the time he purchased it, with written di¬ 
rections to that company that it was not to be withdrawn 
therefrom until after the War Prohibition Act expired, would 
have been sufficient. Such course would have as effectually 
rebutted any presumption of the purchase of the whiskey 
for beverage purposes during the war period as leaving it in 
the Hannis Distillery warehouse as he did, and therefore 
whiskey occupying the status of that of Pollock could have 
been legally removed from Baltimore to New York under 
this ruling of the Internal Revenue Bureau, at any time prior 
to January 17, 1020, without a “permit.” No such permits 
were required by law or departmental regulations under the 
War Prohibition Act. 

It necessarily follows from the ruling in the Street case 
that the Pollock whiskey can now be so legally removed. 
The only provision of the Volstead Act, and valid regulations 
thereunder, which affects it is this: A permit for such re¬ 
moval must be obtained from the Internal Revenue Bureau. 
Such a permit we earnestly urge should be ordered by the 
court in this proceeding. 

WM. II. LAMAR, 

MAURICE K. ZETLIN, 

W. L. MARBURY, 

L. Q. C. LAMAR, 

Attorneys for Relator. 
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In the Court of Appeals of the District of 

Columbia. 


Daniel Pollock 

v. 

David H. Blair, Commissioner 
Internal Revenue. 


BRIEF OF THE RESPONDENT. 

It is respectfully submitted that the judgment of 
the Supreme Court of the District of Columbia over¬ 
ruling the demurrer and dismissing the petition in 
this case should be affirmed, on the following grounds: 

(1) That the appellant is not possessed in his 
dwelling of the whisky for the delivery, removal, and 
transportation of which a permit is sought in this 
proceeding, as is required by the National Prohibi¬ 
tion Act. 

(2) That the removal of the whisky would be in 
violation of the Reed Bone-Dry Amendment. 

(3) That such whisky was illegally purchased 
. during war-time prohibition, and appellant is there¬ 
fore not in Court with clean hands. 

(i) 


OF 


j 


r No. 3958. 
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I. 

The liquors in question are not in the possession of 

appellant in his dwelling. 

The provisions of the National Prohibition Act 
relating to this case are as follows: 

Section 3. No person shall, on or after the 
date when the eighteenth amendment to the 
Constitution of the United States goes into 
effect, manufacture, sell, barter, transport , 
import, export, deliver , furnish or possess any 
intoxicating liquor except as authorized in 
this Act, and all the provisions of this Act 
shall be liberally construed to the end that 
the use of intoxicating liquor as a beverage 
may be prevented. Liquor for nonbeverage 
purposes and wine for sacramental purposes 
may be manufactured, purchased, sold, bar¬ 
tered, transported, imported, exported, de¬ 
livered, furnished and possessed, but only 
as herein provided, and the commissioner 
may, upon application, issue permits therefor: 
Provided , That nothing in this Act shall 
prohibit the purchase and sale of warehouse 
receipts covering distilled spirits on deposit 
in Government bonded warehouses, and no 
special tax liability shall attach to the business 
of purchasing and selling such warehouse 
receipts. 

Section 33. After February 1 , 1920, the 
possession of liquors by any person not legally 
permitted under this title to possess liquor 
shall be prima facie evidence that such liquor 
is kept for the purpose of being sold, bartered, 
exchanged, given away, furnished, or otherwise 


disposed of in violation of the provisions of 
this title. Every person legally permitted 
under this title to have liquor shall report to 
the commissioner within ten days after the 
date when the eighteenth amendment of the 
Constitution of the United States goes into 
effect, the kind and amount of intoxicating 
liquors in his possession. But it shall not be 
unlawful to possess liquors in one’s private 
dwelling while the same is occupied and used 
by him as his dwelling only and such liquor 
need not be reported. * * * 

The first proposition turns upon the construction 
to be given the opinions of the Court in the cases of 
Street v. Lincoln Safe Deposit Company, 254 U. S. 88, 
and Corneli v. Moore , 257 U. S. 491. 

In the Street case, the plaintiff was the lessee of the 
rooms in the warehouse in which the liquor in ques¬ 
tion was stored. The case turned solely upon the 
admitted fact that he was “ in the exclusive possession 
and control of” such rooms. 

In Grogan v. Walker, 259 U. S. 80, the Court said: 

Street v. Lincoln Safe Deposit Co., 254 U. S. 
88, was decided on the ground that the liquors 
were in the strictest sense in the possession of 
the owner (254 U. S. 92, 93; see Union Trust Co. 
v. Wilson, 198 U. S. 530, 537), and that to 
move them from the warehouse to the dwelling 
was no more transportation in the sense of 
the statute than to take them from the cellar 
to the dining room; whereas in Corneli v. Moore 
257 U. S. 491, they were not in the owner’s 
possession and required delivery and trans¬ 
portation to become so. 
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In the opinion of the dissenting Justices in the 
Grogan case, the following reference is made to the 
Street case: 

The court decided that it was not “ unlawful 
to have or possess” (the words of the Vol¬ 
stead Act) liquors, and that transportation 
thereof from a room leased in a public ware¬ 
house, where they were stored, to the dwell¬ 
ing house of the owner of them for consump¬ 
tion for himself and family was not adverse 

•/ 

to the act or to the Eighteenth Amendment. 

The Corneli case presents a situation almost par¬ 
allel to the one at bar. The only distinction between 
that case and this is that there the liquor was stored 
in a bonded public warehouse, while here it was 
stored in a free public warehouse. There, as here, 
the ownership of the liquor was evidenced only by 
warehouse certificates, and it was pointed out that 
the internal-revenue officers “had, respectively, the 
custody and control of the spirits, and the right of 
ingress to and egress from the warehouse.” Here, 
the same may be said of the owner of the free ware¬ 
house. In distinguishing the Corneli case from the 
Street case, the Court said: 

Counsel urge Street v. Lincoln Safe Deposit 
Co., supra , against this conclusion, and as 
sustaining their contention. In that case, by 
motion to dismiss, it was admitted that Street 
was the lessee of a room in the Deposit Com¬ 
pany’s warehouse, in which he had stored 
liquors, acquired prior to the effective date 
of the National Prohibition Act, which liquors 
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were “ in his exclusive possession and control, 
and are intended, and will be used only for 
personal consumption by himself and the 
members of his family or his bona fide guests.” 
The storage room was obviously the use of 
a convenience very commonly employed and 
contributory to his dwelling, and therefore, 
for the reasons stated in that opinion, it was 
concluded that the National Prohibition Act 
did not render unlawful the storage of liquors 
there involved or their transportation, under 
proper permit, to the dwelling of the owner 
for lawful uses. And this difference in the 
facts in the case from those in the cases at 
bar removes it as a precedent. There is no 
analogy in Street’s relation to the room in 
the Deposit Company’s warehouse and ap¬ 
pellant ’s relation to bonded warehouses. They 
had neither control, access to nor possession 
of the spirits they purchased. Mere owner¬ 
ship was not the equivalent. Under Sec. 33 
there must be ownership, and possession in 
one’s private dwelling, and that character 
cannot be assigned to the bonded warehouses 
of the Government. 

To the same effect is the following, from the opin¬ 
ion of the dissenting justices in the case of Grogan v. 
Walker, supra: 

In Comeli v. Moore , 257 U. S. 491, a dis¬ 
tinction between a room leased in a public 
warehouse and a public warehouse was made 
and the transportation from the latter was 
decided to be prohibited. In other words, it 
was decided that liquor in a public warehouse 
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was not in possession of the owner of the liquor 
and that, therefore, its removal from the ware¬ 
house was a transportation of it within the 
United States from one place to another. 

The statements above quoted conclusively dispose 
of the Street case as authority supporting appellant’s 
contention. Before that case can be sustained as a 
precedent, two conditions must be proved to exist: 

First , that the liquors are in the exclusive posses¬ 
sion and control of the owner, and 

Second , that they are located in the private dwelling 
of the owner, or, at least, in his premises having 
some reasonable relation to such dwelling. 

In the present case the liquor has never been in 
the possession of the appellant, and his title has been 
acquired only by the purchase and delivery to him 
of the warehouse certificates. The whisky was in 
the possession of the Hannis Distilling Company as 
a bailee. Indeed, “ it is necessary to the validity of 
receipts issued by a warehouseman that he shall 
have possession of the goods for which they are 
issued.” 40 Cyc. 409, citing Security Warehousing 
Co. v. Hand , 143 Fed. 32, affirmed in 206 U. S. 415. 
The usual relationship between a warehouseman and 
his customer is that of bailor and bailee. 40 Cyc. 
404. Every bailee has a temporary, qualified prop¬ 
erty in the things of which possession is delivered to 
him. This special property Blackstone calls a posses¬ 
sory interest. 3 R. C. L. 85. 



7 

In Union Trust Co. v. Wilson , 198 U. S. 530, at 
pages 536-537, the Court said: 

Apart from statute a warehouse receipt 
simply imports that the goods are in the 
hands of a certain kind of bailee * * *. 

If then the Security Warehousing Company 
had possession of the goods, it had it as bailee, 
and, unless some reason appears to the con¬ 
trary, the indorsement of its receipt, the same 
being drawn to Flanders’s order, was a deliv¬ 
ery sufficient to validate the pledge. But 
there can be no doubt on the facts as stated, 
without more, that the company had posses¬ 
sion of the goods. It had them under lock 
and key in a place to which it had a legal title 
and right of access by lease * * *. 

Section 3 of the National Prohibition Act prohibits, 
inter alia , the transportation , delivery, or possession 
of intoxicating liquor, except as authorized in said 
Act, which must, by its very terms, be liberally con¬ 
strued to the end that the use of intoxicating liquor as 
a beverage may be prevented. We observe from 
the definition of a bailment that it is “the delivery 
of goods for some purpose, upon a contract, ex¬ 
pressed or implied, that after the purpose has been 
fulfilled they shall be redelivered to the bailor.” 
3 American-English Encyclopedia of Law, Second 
Edition, 733. Having seen that the whisky is in 
the possession of the bailee, it follows that the bailor 
can repossess himself of the same only by a redelivery 
thereof by the bailee to the bailor. And delivery is 
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one of the things prohibited in Section 3 of the 
National Prohibition Act. 

From what has been said above, it seems almost 
unnecessary to cite authority that a bailee has the 
possession of the property bailed, and that a bailor 
has not “the exclusive possession and control” 
thereof. Counsel for appellant concede this propo¬ 
sition in their brief. It may be helpful, however, to 
cite a few authorities on the point. 

It is well settled that where one comes lawfully 
into the possession of the goods of another, with his 
consent, a subsequent felonious conversion of them 
to his own use without the owner’s consent does not 
constitute larceny. 17 R. C. L. 12. In Wright v. 
Lindsay, 20 Alabama, 428, it was conceded that by 
the common law a bailee could not be guilty of 
larceny by the fraudulent conversion of a deposit. 
To the same effect is the case of Johnson v. People , 
13 Illinois, 99, wherein the Court said: 

Where the owner of a chattel delivers it to 
one, other than to a mere servant, in trust, 
upon a contract, express or implied, that the 
latter will faithfully execute the trust, the 
rule is different. In such case, which is one of 
ordinary bailment, the possession as well as the 
custody of the chattel passes to the bailee with its 
delivery ; and it follows from w T hat we have 
said, while the contract of bailment subsists, 
the bailee can not, by the common law, com¬ 
mit a larceny of the chattel. 

When property is stored in a room leased in a 
warehouse there is no bailment, and it is well settled 
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that a lessee has “exclusive possession and control” 
of the premises leased and the contents thereof, even 
as against the landlord. Hence, in the Street case, 
the landlord had no right of “ ingress to or egress 
from” the leased rooms, and, had he entered them 
without permission, he would have been guilty of 
trespass. But in the instant case, as in the Corneli 
case, the right of ingress to and egress from the 
place in which the liquor is stored is in the distilling 
company and not in the appellant here. As has 
already been pointed out, the determining factor in 
the Street case was that the liquor w r as stored in 
rooms leased by the owner, and that to move them 
from his leased rooms in the warehouse to his dwel¬ 
ling was no more transportation in the sense of the 
National Prohibition Act than to take them from 
his cellar to his dining room; whereas, in the Corneli 
case, the liquors were not in the owner’s possession, 
and required delivery and transportation to become 
so. Grogan v. Walker, 259 U. S. at p. 80. 

It has already been pointed out, and the Supreme 
Court in Corneli v. Moore emphasizes, that in that 
case the owners of the liquor “ had neither control, 
access to, nor possession of the spirits they purchased. 
Mere ownership was not the equivalent. Under 
Section 33 there must be ownership, and possession 
in one’s private dwelling , and that character can not 
be assigned to the bonded warehouses of the Gov¬ 
ernment.” (Italics supplied.) Corneli v. Moore, 
257 U. S. at p. 497. 
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Can it he said in this case that the mere owner- 
ship of the liquor of which the owner has not posses¬ 
sion, access to, or control, is sufficient to satisfy the 
requirements of Section 33 of the National Prohibi¬ 
tion Act that there must be ownership and possession 
in one’s private dwelling? It is respectfully sub¬ 
mitted that the answer is, obviously, No. 

Great stress is laid by counsel for the appellant 
upon the fact that under the terms of the warehouse 
certificates, the appellant was entitled to have the 
whisky delivered to him upon payment of the stor¬ 
age charges. But it is equally true that in the 
Corneli case, except for the provisions of the National 
Prohibition Act, the owners of the liquor could have 
had the same delivered to them upon payment of 
the taxes due and storage charges. All the title 
that the appellant has in this whisky is the bare 
ownership, which the Court in the Corneli case held 
was not sufficient. The appellant could not acquire 
possession until delivery was made to him by the 
distilling company. And let us again point out 
that the mere delivery of the liquor is prohibited 
by the National Prohibition Act. 

It is respectfully submitted that the true distinc¬ 
tion between the Street case and the Corneli case is 
not, as contended by counsel for the appellant, that 
in one the liquor was stored in a free public warehouse, 
and in the other in a bonded public warehouse; but 
that in one the owner was in possession, while in the 
other he was not. 
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To constitute lawful possession under Section 33 
of the National Prohibition Act, the liquors must be 
possessed “ in one’s private dwelling while the same is 
occupied and used by him as his dwelling only, and 
such liquor need not be reported.” 

It is respectfully submitted that liquors held under 
a contract of bailment in Baltimore are not in the 
possession of the appellant, in his private dwelling, 
while the same is occupied and used by him as his 
dwelling only (his dwelling being in New York) within 
the meaning of the law. These liquors were in the 
premises of the Hannis Distilling Company, to no 
part of which appellant had any title, either as owner 
or lessee. Appellant could not point to even the 
portion of the free warehouse in which the liquors 
were stored as his own premises, and he had no right 
to object to the removal of such liquors from one 
part of the free warehouse to another. The premises 
of the Hannis Distilling Company can not be likened 
to the cellar of appellant’s residence. If any doubt 
exists on the point, it is entirely removed by the 
decision in Grogan v. Walker, 259 U. S. 80, wherein 
the Supreme Court said: 

Street v. Lincoln Safe Deposit Co., 254 U. S. 
88, was decided on the ground that the liquors 
were in the strictest sense in the possession of 
the owner (254 U. S. 92, 923; see Union Trust 
Co. v. Wilson, 198 U. S. 530, 537), and that to 
move them from the warehouse to the dwell¬ 
ing was no more transportation in the sense 
of the statute than to take them from the 
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cellar to the dining room; whereas in Cornell 
v. Moore , 257 U. S. 491, they were not in the 
owners possession and required delivery and 
transportation to become so. 

II. 

The removal of the liquors from Baltimore to New 
York would violate the Reed Bone Dry Amend¬ 
ment. 

The manufacture and sale of intoxicating liquor 
being prohibited in New York, the state to which ap¬ 
pellant desires to remove the liquor from its present 
storage place in Baltimore, Maryland, the trans¬ 
portation thereof, if permitted, would constitute a 
violation of the Heed Bone Dry Amendment. The 
New York Statute, which is found in Chapter 156 
(39 Stat. 1069) Laws of New York, 1921, provides in 
part as follows: 

Sec. 1212. Prohibited Transactions in In¬ 
toxicating Liquor. —1. Any person who manu¬ 
factures or sells any intoxicating liquor to be 
used for beverage purposes or who manufac¬ 
tures or sells any intoxicating liquor for non¬ 
beverage purposes, unless he shall be the 
holder of a permit therefor from the proper 
federal authorities and shall have registered 
such permit as provided by this article shall 
be punished, etc. 

2. Any person who barters, transports, im¬ 
ports, exports, delivers, furnishes, or possesses 
any intoxicating liquor to be used for beverage 
purposes, or who barters, transports, imports, 



I 


13 

exports, delivers, furnishes, or possesses any 
intoxicating liquor for nonbeverage purposes 
unless the holder of a permit, etc., shall be 
punished, etc. 

Sec. 1213. Exceptions: Application of arti¬ 
cle. —Nothing in this article shall be construed 
to forbid: 1 . The possession of intoxicating 
liquor in one’s private dwelling or abode while 
the same is occupied by him as a dwelling, pro¬ 
vided such intoxicating liquor was legally his 
property before the enactment of this section 
and for use only for personal consumption of 
the owner thereof and his family residing in 
such dwelling and of his bona fide guests when 
entertained by him therein. 

The Reed Bone Dry Amendment is quoted on page 
422 in the case of United States v. Hill , 248 U. S. 420. 

Counsel for appellant contend that the Reed Bone 
Dry Amendment has no application here: First, be¬ 
cause the New York Statute permits one to possess 
liquor in his own home; and, second, that no question 
of interstate commerce is here involved. 

The first contention is answered by the case of 
United States v. Hill, 248 U. S. 420. In that case Hill 
was charged with carrying into the State of West 
Virginia one quart of whisky, an amount which the 
law of that state permitted to be transported there¬ 
into once each month. But the West Virginia Stat¬ 
ute prohibited, as does the New York Statute, the 
manufacture and sale of intoxicating liquor and the 
Reed Amendment prohibits the transportation of 
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liquor into a state where its manufacture or sale is 
forbidden. In that case, the court said: 

The ground of decision, as appears by the 
opinion of the District Court, was that the 
phrase, “ transporting in interstate commerce,” 
as used in the act, was intended to mean and 
apply only to liquor transported for commer¬ 
cial purposes * * *. We are of opinion 
that this is a too narrow construction of the 
Reed Amendment. 

That the state saw fit to permit the intro¬ 
duction of liquor for personal use in limited 
quantity in no wise interferes with the au¬ 
thority of Congress, acting under its plenary 
power over interstate commerce, to make the 
prohibition against interstate shipment con¬ 
tained in this Act. 

The second contention of counsel for appellant is 
also conclusively settled by the Hill case, where the 
Court said: 

The Constitution confers upon Congress the 
power to regulate commerce among the states. 
From an early day such commerce has been 
held to include the transport of persons and 
property no less than the purchase, sale, and 
exchange of commodities. Gibbons v. Ogden , 
9 Wheat. 1-188; Gloster Ferry Co. v. Pennsyl¬ 
vania , 114 U. S. 196, 203. “Importation into 
one state from another is the indispensable 
element the test of interstate commerce.” 
International Text Book Company v. Pigg, 217 
U. S. 91, 107; The Lottery Case (Champion v. 
Ames), 188 U. S. 321, 345. The transporta¬ 
tion of one’s own goods from state to state is 
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interstate commerce, and, as such, subject to 
the regulatory power of Congress. Pipe Line 
Cases, 234 U. S. 548, 560. The transporta¬ 
tion of liquor upon the person of one being 
carried in interstate commerce is within the 
well-established meaning of the words “ inter¬ 
state commerce.” United States v. Chavez, 
228 U. S. 525, 532. 

Congress, in the passage of the Reed Amend¬ 
ment, must be presumed to have had, and in 
our opinion undoubtedly did have, in mind 
this well-known and often declared meaning 
of interstate commerce * * *. The order, 
purchase, or transportation in interstate com¬ 
merce save for certain excepted purposes is 
forbidden. 

In the case of United States v. Simpson, 252 U. S. 
465, the court held that one transporting five quarts 
of whisky in his own automobile for his own personal 
use was guilty of violating the Reed Amendment, 
saying: 

That the liquor was intended for the personal 
use of the person transporting it is not material 
so long as it was not for any of the purposes 
specially excepted. 

Counsel for appellant ask this court to disregard 
the long line of decisions in the Supreme Court of 
the United States, including the Hill and Simpson 
cases above cited, and cases of the character of the 
White Slave case ( Caminetti v. United States , 242 U. 
S. 470) holding that importation from one state to 
another is the test of interstate commerce, and not 
the existence of the element of barter and sale. In 
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support of their theory they cite, among others, the 
recent case of Federal Baseball Club v. National 
League , decided May 29, 1922. It is respectfully 
submitted that there is nothing in that case which 
discloses any intention on the part of the court to 
overrule its prior decisions. It merely held that a 
baseball game must necessarily be played in one 
state, and that it did not take on the character of 
interstate commerce merely because the players, in 
order to give the exhibition, might travel from state 
to state. The transportation there, it was held, 
was “a mere incident, not the essential thing.” 

Counsel for appellant rely strongly upon the 
decision of the court in United States v. 65 Casks 
Liquid Extract , 170 Fed. 455, to the effect that 
Congress has not “power to restrict one from manu¬ 
facturing in one state such product and removing it 
from that state to another for the purpose of personal 
use and not for sale.” (It might be suggested that 
the instant case involves commerce in its strictest 
sense, since appellant did not manufacture the liquor 
which he now seeks to transport, but purchased the 
same.) However, the Circuit Court of Appeals 
affirmed the decision of the lower court solely upon 
the ground that the purpose and intent of the Pure 
Food Law was not to prohibit the doing of the acts 
there complained of. In referring to that case the 
Supreme Court, in the case of Hipolite Egg Co. v. 
United States y 220 U. S. 45, said: 

The articles involved in the first case were 
charged with having been misbranded and 



consisted of drugs in casks, which were shipped 
from Detroit, Michigan, to Wheeling, West 
Virginia, there to be received by the Knowlton 
Danderine Company in bulk in carload lots 
and manufactured into danderine, of which no 
sale was to be made until the casks should be 
emptied and the contents placed in properly 
marked bottles. 

It was contended that the articles, not 
having been shipped in the casks for the 
purpose of sale thus in bulk, but shipped to 
the owner from one state to another for the 
purpose of being bottled into small packages 
suitable for sale, and when so bottled to be 
labeled in compliance with the requirements 
of the act, were not transported for sale, and 
were therefore not subject to libel under Sec. 
10 of the act. 

The contention submitted to the Court the 
construction of the statute. The court, how¬ 
ever, based its decision upon the want of power 
in Congress to prohibit one from manufactur¬ 
ing a product in a state and removing it to 
another state “ for the purpose of personal use 
and not sale, or for use in connection with 
the manufacture of other articles, to be legally 
branded when so manufactured”; and con¬ 
cluded independently, or as construing the 
statute, that the danderine company, being 
the owner of the property, shipped it to itself 
and did not come within any of the prohibi¬ 
tions of the statute. The case was affirmed 
by the Circuit Court of Appeals, 175 Fed. 
Rep. 1022. The court, however, expressed no 
opinion as to the power of Congress. It 


18 


decided that the facts did not exhibit a case 
within the purpose of the statute, saying: 
“No attempt to evade the law, either directly 
or indirectly or by subterfuges, has been shown, 
it appearing that the manufacturer had simply 
transferred from one point to another the 
product he was manufacturing for the purpose 
of completing the preparation of the same for 
the market. Under the circumstances dis¬ 
closed in this case, having in mind the object 
of the Congress in enacting the law involved, 
we do not think the liquid extracts proceeded 
against should l>e forfeited. In reaching this 
conclusion we do not find it necessary to con¬ 
sider other questions discussed by counsel and 
referred to in the opinion of the court.” 

In support of their contention, counsel for the 
appellant also strongly rely upon the Pipe Line Cases, 
234 U. S. 548. It is submitted that a careful reading 
will dispose of those cases as authority in support of 
appellant’s position. In the very quotation from 
those cases cited on page 28 of appellant’s brief appear 
these words: “Considering the sense in which it is 
used in the statute * * * ” The court did not 

hold, as stated by the appellant, that the transporta¬ 
tion of oil from the owner’s wells through a pipe line 
across a state line to its own refinery for its own use 
was not interstate commerce, but did hold that it was 
not necessary, under the circumstances, for it to 
comply with the Hepburn Act. That the Court did 
regard such transportation of oil as interstate com¬ 
merce appears clear from the following excerpt from 
the opinion: 
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The only matter requiring much considera¬ 
tion is the constitutionality of the act. That 
the transportation is commerce among the 
states we think clear. That conception can 
not be made wholly dependent upon technical 
questions of title, and the fact that the oils 
transported belonged to the owner of the pipe 
line is not conclusive against the transporta¬ 
tion being such commerce. Rearick v. Penn¬ 
sylvania, 203 U. S. 507, 512. See Texas & 
New Orleans R. R. Co. v. Sabine Tram Co., 
227 U. S. 111. The situation that we have 
described would make it illusory to deny the 
title of commerce to such transportation, 
beginning in purchase and ending in sale, for 
the same reasons that make it transportation 
within the act. 

The concurring opinion of the Chief Justice goes 
further still. He says: 

It seems to me that the business thus carried 
on is transportation in interstate commerce 
within the statute. 

The Pipe Line Cases, as well as most of the others 
relied upon by counsel for appellant in their brief, are 
referred to by the Supreme Court in the Hill case 
and were given a construction different from that 
sought to be placed upon them by appellant. 

The removal of the liquors in question from Balti¬ 
more to New York will violate the Reed Bone Dry 
Amendment, and no authority need be cited on the 
proposition that a writ of mandamus will not issue 
to aid in the perpetration of crime. 
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III. 

Appellant is not in Court with clean hands. 

The War Prohibition Act, approved November 21, 
1918 (40 Stat. 1046), made it unlawful after June 30, 
1919, “to sell for beverage purposes any distilled 
spirits.” Appellant purchased the warehouse cer¬ 
tificates for the whisky, which he now seeks to have 
released during War Time Prohibition. It is con¬ 
tended by counsel for appellant that this statute 
can not be invoked here, for the reason that the 
liquor in question had been distilled prior to its 
passage and, therefore, the food products and man 
power used in its manufacture were not those needed 
for the prosecution of war. But the act makes no 
such distinction. It prohibits absolutely the sale of 
distilled spirits. Even their importation into the 
United States is prohibited. 

Nor is appellant aided by his allegation that he did 
not intend to use the whisky for beverage purposes 
until the War Prohibition Act expired, which in fact 
did not occur until after the National Prohibition Act 
became effective. In the petition, appellant admits 
that he purchased the whisky for beverage purposes, 
which is all the act contemplates. The act carries its 
own exceptions and the one contended for by oppos¬ 
ing counsel is not among the exceptions enumerated. 
To have provided that whisky could be sold during 
the life of the act for use w r hen the act should expire, 
would have nullified it and rendered the act incapable 
of enforcement. 
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In the opinion of Mr. Attorney General Palmer, 32 
Opinions Attorney General, page 28, it is said : 

If the tax on whisky has been paid and it 
has been removed from the warehouse of 
which the Government has control and stored 
in an ordinary warehouse, the sale of the ware¬ 
house receipts would be a sale of the whisky 
and where such sale is made for beverage pur¬ 
poses, that is not specifically for some non¬ 
beverage purpose, it would be a clear violation 
of the War Prohibition Act. 

Appellant having purchased the liquor in viola¬ 
tion of the law, he is not in a position to seek the aid 
of this court to enable him to obtain the benefit of 
his unlawful act. In a similar c^se (Fitzjugh v. 
Mitchell , 277 Fed. 966) the court said: 

If we take the averment of the bill of com¬ 
plaint to be true that plaintiff purchased this 
liquor on January 11, 1920, the sale thereof 
was in violation of the War Time Prohibition 
Act, and a court of equity will not lend its 
assistance to him in his endeavor to obtain 
the fruit of such unlawful sale. 

Appellant has no better standing in this Court. 
While mandamus is a legal proceeding, the granting 
of the writ is not a matter of right, but is founded 
upon equitable principles. 

But mandamus is not a writ of right. It 
issues to remedy a wrong, not to promote 
one, and will not be granted in aid of those 
who do not come into court with clean hands. 
Turner v. Fischer , 222 U. S. 204. 
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It might be remarked in passing that while the 
opinion in the Street case does not set forth when the 
liquor was purchased, other than it was purchased 
prior to the National Prohibition Act, the record in 
that case discloses that the purchase was made prior 
to War Time Prohibition. 

Here, appellant purchased the liquor on December 
18, 1919, not only during War Time Prohibition but 
subsequent to the National Prohibition Act, which 
was passed October 28, 1919, and which was to be¬ 
come effective January 17, 1920. Hence appellant 
knew when he purchased the warehouse certificate 
for the liquor in question that the liquor could never 
be removed unless, by Presidential proclamation, the 
war was declared at an end, and thus terminate War 
Time Prohibition, within thirty days after such pur¬ 
chase. 

CONCLUSION. 

The petition in this case alleges facts which clearly 
show that the appellant is not entitled to the relief 
prayed. Since the demurrer opens up the whole 
record and reaches back to the first fault, it is respect¬ 
fully submitted that the Court below committed no 
error in overruling the demurrer to the answer and 
in dismissing the petition. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Vernon E. West, 
Assistant United States Attorney. 
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